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Can a Subsequent Change in Law Void a
Marriage that Was Valid at Its Inception?
Considering the Legal Effect of Proposition 8

on California's Existing Same-Sex Marriages
Lois A.

WEITHORN*

INTRODUCTION

On May 15, 2008, the California Supreme Court held that
California's prohibition of same-sex marriage violated the equal
protection and due process clauses of the California Constitution.' In re
Marriage Cases consolidated several legal challenges to the two
California statutes that limited marriage to a union of a man and a
woman.' The court's holding removed state restrictions regarding the

* Professor of Law, University of California, Hastings College of the Law. For their insights and
helpful suggestions on a prior draft of this Article, I gratefully acknowledge David Faigman, Beth
Hillman, Courtney Joslin, Evan Lee, Donna Ryu, and Michael Wald. An early draft of this Article was
used in the preparation of portions of an amicus curiae brief submitted in support of the petitioners in
the litigation challenging Proposition 8. See Brief of Amici Curiae Professors of Family Law in
Support of Petitioners, Strauss v. Horton, No. SI68047 (Cal. Jan. 15, 2009), available at http://
www.courtinfo.ca.govlcourts/supreme/highprofile/documents/si68047-amcur-prof-famlaw.pdf.
I. In re Marriage Cases, 183 P.3d 384, 453 (Cal. 2008).
2. The first statute, California Family Code section 300, survived with few substantive changes
since its passage as part of California's first Civil Code in t872. Id. at 407-08. In the ig7os, several
same-sex couples sought unsuccessfully to obtain marriage licenses in California. Id. at 409. These
events, however, led the California legislature to insert the words "between a man and a woman" into
this statute, to render explicit what had to date been the implicit common understanding of the
substantive limitation of marriage to opposite-sex couples. Id. As of May 20o8, section 300 read:
(a) Marriage is a personal relation arising out of a civil contract between a man and a
woman, to which the consent of the parties capable of making that contract is necessary.
Consent alone does not constitute marriage. Consent must be followed by the issuance of a
license and solemnization as authorized by this division, except as provided by Section 425
and Part 4 (commencing with Section 500).
(b) For purposes of this part, the document issued by the county clerk is a marriage
license until it is registered with the county recorder, at which time the license becomes a
marriage certificate.
CAL. FAM. CODE § 300 (West 2004 & Supp. 2009). Section 308.5 was added to the California Family
Code in 20o0, after it was passed by the electorate as Proposition 22. See CAL. SEC'Y OF STATE,
CALIFORNIA VOTER

GUIDE,

MARCH

7,

2000, PRIMARY

ELECTION 50-53,

http://primary2ooo.sos.ca.gov/VoterGuide/pdf/2oooballoti.pdf.

132 (1999),

available

at

It reads: "Only marriage between a

[I0631
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gender of a person's chosen marital partner? Opponents of same-sex
marriage anticipated the possibility of such a ruling.' They circulated
petitions in order to place a voter initiative on the November 4, 2008
ballot.5 They sought to eliminate the right of same-sex couples to marry
in California, and toward that end, they proposed a constitutional
amendment to the voters. The ballot initiative, eventually referred to as
"Proposition 8," would-if passed-insert into the state constitution the
language of the recently stricken California Family Code section 308.5
("Only marriage between a man and a woman is valid or recognized in
California."). 6 The initiative's proponents hoped that by placing this
language in the state constitution, they could shelter the provision from
future judicial determinations of unconstitutionality.
In the meantime, beginning on June i6, 2008, and consistent with the
California Supreme Court's orders,7 county clerks throughout California
issued marriage licenses to, and solemnized and certified marriages of,
same-sex couples! Proposition 8 passed with 52.3% of the vote.9 In
response to its passage, California officials ceased authorizing same-sex
marriages.'"
man and a woman is valid or recognized in California." CAL. FAM. CODE § 308.5 (West 2004). For the
governing analysis of that statute's meaning, see In re MarriageCases, 183 P.3d at 409-13.
3. In re Marriage Cases, 183 P.3d at 453.
4. See Janssen v. Bowen, No. 34-2008-00017351, at 2 (Cal. Super. Ct. Aug. 7, 2008) (order after

hearing on writ of mandate), available at http://ag.ca.gov/cms-attachments/press/pdfs/
ni597ruling-on-proposition_8.pdf (indicating that as early as November 2007, California's Attorney
General was required to draft a title and ballot summary for this proposition, referred to by its
proponents as "The California Marriage Protection Act").
5. Id.

6. Id. at 3. Proposition 8, like former California Family Code section 308.5, reads: "Only
marriage between a man and a woman is valid or recognized in California." CAL. SEC'Y OF STATE,
CALIFORNIA GENERAL ELECTION, TUESDAY, NOVEMBER 4, 2008, OFFICIAL VOTER INFORMATION GUIDE 128
(2008)

[hereinafter

2008

VOTER

INFORMATION

GUIDE]

(emphasis

omitted),

available

at

http://voterguide.sos.ca.gov/past/2oo8/general/pdf-guide/vig-nv-2oo8-principal.pdf.
7. In re Marriage Cases, 183 P.3d at 453 ("Plaintiffs are entitled to the issuance of a writ of
mandate directing the appropriate state officials to take all actions necessary to effectuate our ruling in
this case so as to ensure that county clerks and other local officials throughout the state, in performing
their duty to enforce the marriage statutes in their jurisdictions, apply those provisions in a manner
consistent with the decision of this court.").
8. See Maria Lagos et al., Same-Sex Unions Start with Wedding of Elderly San FranciscoCouple,
S.F.
CHRON.,
June
17,
2008,
http://www.sfgate.comcgi-bin/article.cgi?f=/c/a/2008/o6/i6/
MNPQIiA3VF.DTL&tsp=I; Letter from Janet McKee, Deputy State Registrar and Chief, Office of
Vital Records, Cal. Dep't of Pub. Health, to County Clerks and County Recorders (June 5, 20o8),
availableat http://www.cdph.ca.gov/Healthlnfo/news/Documents/SameSexMarriageLtro65o8.doc.
9. DEBRA BOWEN, CAL. SEC'Y OF STATE, STATEMENT OF VOTE, NOVEMBER 4, 2008, GENERAL
ELECTION 7 (2008), available at http://www.sos.ca.gov/elections/sOv/2oo8_general/sov-complete.pdf.
io.The San Francisco county clerk's office posted the following notice on its website on
November 6, 20o8:

Under the California Constitution an amendment becomes effective the day after the
election at which the voters adopt the amendment. Based on this provision and on the
Secretary of State's report of the semi-official results of the November 4 election relating to
Proposition 8, the County Clerk has ceased issuing licenses for or performing civil marriage
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Lawsuits challenging the validity of Proposition 8 were filed almost
immediately after the election." On November 19, 2008, in response to
ceremonies for same-sex couples.
The City and County of San Francisco and other parties have initiated litigation
challenging the adoption of Proposition 8. The County Clerk will comply with any court
orders or directives from state agencies with regulatory authority over the issuance of
licenses for or the solemnizing of civil marriages[.]
Office of the County Clerk: Same Sex Marriage Information-Frequently Asked Questions, Nov. 6,
2008, http://www.sfgov.org/site/countyclerk index.asp?id=8o897 [hereinafter S.F. Same Sex Marriage
FAQ].
ii.The initial petitions were filed by three sets of petitioners, all of whom asserted that
Proposition 8 is unconstitutional. Amended Petition for Writ of Mandamus, Prohibition or Other
Extraordinary Relief and Memorandum of Points and Authorities in Support Thereof, Tyler v.
California, No. S168o66 (Cal. Nov. 6, 2oo8) [hereinafter Tyler Amended Petition], available at
http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/2o8i io622623990.pdf; Petition
for Writ of Mandate; Memorandum of Points and Authorities; Declaration of Karen Hong Yee, City
& County of San Francisco v. Horton, No. S168o78 (Cal. Nov. 5, 2oo8) [hereinafter S.F. Petition],
availableat http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/s168o78-petitionforwrit
ofmandate.pdf; Amended Petition for Extraordinary Relief, Including Writ of Mandate and Request
for Immediate Injunctive Relief; Memorandum of Points and Authorities, Strauss v. Horton, No.
S168047 (Cal. Nov. 5, 2008) [hereinafter Strauss Amended Petition], available at
http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/st68o47amendedpetitionforextraor
dinaryrelief.pdf.
Subsequent to the initial filings, three additional petitions were submitted by organizations
that represent groups of Californians whose rights are protected under the California Constitution
(e.g., racial and ethnic minorities, women, and religious groups). These petitions asserted that if
Proposition 8 is upheld, the constitutional protection enjoyed by these groups would be at risk, subject
to revocation by a simple majority of voters. See Petition for Writ of Mandate or Prohibition, Cal.
Council of Churches v. Horton, No. S168332 (Cal. Nov. 17, 2008) [hereinafter Council of Churches
Petition], available at http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/s168332petition-mandate.pdf; Petition for Writ of Mandate; Memorandum of Points and Authorities, Equal
Rights Advocates v. Horton, No. S1683o2 (Cal. Nov. 17, 2008) [hereinafter Equal Rights Advocates
Petition], available at http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/s168302petition-support.pdf; Petition for Extraordinary Relief, Including Writ of Mandate; Memorandum of
Points and Authorities, Asian Am. Pac. Legal Ctr. v. Horton, No. S16828i (Cal. Nov. 14, 2008)
[hereinafter Asian Am. Pac. Legal Ctr. Petition], available at http://www.courtinfo.ca.govcourts/
supreme/highprofile/documents/si6828i-petition-mandate.pdf. On November 20, 2008, the California
Supreme Court announced that it would not join these groups as additional petitioners, instead
inviting the groups to appear as amicus curiae. See News Release, Judicial Council of Cal., Supreme
Court Issues Orders in Proposition 8 Case (Nov. 20, 2oo8), available at http://www.courtinfo.ca.gov/
presscenter/newsreleases/NR67-o8.PDF.
The State of California and various California officials (Debra Bowen, Secretary of State;
Edmund G. Brown, Attorney General; Scott B. Horton, Registrar of Vital Statistics; Linette Scott,
Deputy Director of Health Information) are the named respondents in these cases. These
respondents, however, join with petitioners in claiming that Proposition 8 is invalid. For a full
discussion of the respondents' arguments, see Answer Brief in Response to Petition for Extraordinary
Relief, Strauss, No. SI68O47 (Cal. Dec. 19, 2008) [hereinafter Respondents' Answer Brief], availableat
http'J/www.courtinfo.ca.gov/Courtssupreme/highprofile/documents/s 168o47-answer-response-petition.pdf.
The official proponents of Proposition 8 have intervened in the case, and are the only direct
participants defending the Proposition. See Interveners' Opposition Brief, Strauss, No. SI68O47 (Cal.
Dec. i9, 2oo8), available at http://www.courtinfo.ca.gov/courts/supremelhighprofile/documents/
si68o47-opposition-brief.pdf. All of the documents submitted to the California Supreme Court
regarding this litigation can be found at the California Courts website. California Courts: Supreme
Court: High Profile Case: Proposition 8 Supreme Court Filing, http://www.courtinfo.ca.gov/courts/
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these petitions, the California Supreme Court agreed to review the
challenges to Proposition 8.12 The court indicated that it would consider
the following three questions:
(i) Is Proposition 8 invalid because it constitutes a revision of,
rather than an amendment to, the California Constitution?
(2) Does Proposition 8 violate the separation of powers doctrine
under the California Constitution?
(3) If Proposition 8 is not unconstitutional, what is its effect, if any,
on the marriages of same-sex couples performed before the adoption
of Proposition 8? 13

This Article addresses the third question. Of course, the California
Supreme Court will not need to reach the third question if it determines
that Proposition 8 is invalid in response to either the first or second
question. If Proposition 8 is sustained, however, the importance of the
court's decision in response to the third question cannot be overstated.
Approximately I8,ooo same-sex couples married in California
between June 16 and November 4, 2oo8.'4 Invalidation of the same-sex
marriages entered into in California between June 16 and November 4,
2oo8 (hereinafter referred to as "California's existing same-sex
marriages") would profoundly affect the lives of the approximately
36,ooo marital partners. The disruptive consequences of such a result
would reverberate in these couples' families, communities, and in our
society at large. These marriages were valid at their inception. Indeed,
they were explicitly authorized by the California Supreme Court. 5
Coercive state-mandated voiding or termination of marriages that were
valid at their inception, pursuant to a subsequent change in law, is
unprecedented. 6 Furthermore, such action is wholly inconsistent with the

supreme/highprofile/prop8.htm (last visited May 17, 2oo8) [hereinafter Proposition 8 Supreme Court
Filing]. For additional information about the parties and their claims, see infra Part I.D.
12. See News Release, Judicial Council of Cal., California Supreme Court Takes Action on
Proposition 8, (Nov. 19, 2o08), available at http://www.courtinfo.ca.gov/presscenter/newsreleases/
NR66-o8.PDF.
13. Strauss v. Horton, Nos. SI68o47, S168o66, S168o78, (Cal. Nov. 19, 2oo8) (order listing issues
to be briefed) (citation omitted), available at http://www.courtinfo.ca.gov/courts/supreme/highprofile/
documents/S168o47-Si68o66_-S168078-11-i9-o8_ORDER.pdf.
14. Jessica Garrison et al., Voters Approve Proposition 8 Banning Same-Sex Marriages, L.A.
TIMES, Nov. 5, 2o08, available at http://www.latimes.com/news/local/la-me-gaymarriage5-2oo8novo5,o,
1545381.story.
15. See supra note 7 and accompanying text.
t6. This Article does not address questions of interstate recognition of same-sex marriages validly
performed in a sister state. Rather, this Article confines its discussion to questions raised when one
state-in this case California-authorizes same-sex marriages, which are then entered into in full
compliance with that state's policies, and subsequent to the validation of those marriages, the state
changes its laws with the goal of eliminating the rights of same-sex couples to marry. I leave questions
of interstate recognition of same-sex marriages for another day. For a discussion of the challenges of

interstate recognition of same-sex marriages, see generally ANDREW

KOPPLEMAN, SAME SEX, DIFFERENT
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social meaning of marriage in the United States and the functions that
marriages serve for the parties, their families, their communities, and the
state.
In particular, the institution of marriage has been extolled
throughout the generations as fostering "committed, long-term.., family
relationship[s]" that derive their power and meaning from their enduring
nature. 7 The investment in and reliance upon the inviolability of
marriages make possible the critical role that marriage plays as a
stabilizing force in our society. s The proponents of Proposition 8 allege
that they seek to protect and preserve marriage.' 9 Yet, ironically, if they
succeed in persuading the state to cast aside an entire class of marriages
that were valid prior to Proposition 8's passage, these individuals will
have undermined and weakened the very institution they purport to
protect.20 Such state action would contradict the message the state seeks
to convey in encouraging the "commitment toward permanence" within
marriage when distinguishing marriage from other more temporary
"relational interests."2'
Furthermore, as discussed below, once a couple enters into a valid
marriage in the United States, that marriage occupies a privileged
position among the multitude of human relationships." Under both the
Federal and California Constitutions, the intact marital relationship
receives the highest level of protection from state interference. 3 Indeed,
"the institution of civil marriage affords [the parties] official
governmental
sanction[,]
sanctuary
to
the
family
unit,
[and] ...protection by the government against the adverse actions or
claims of others."' Once a marital relationship is validly formed-as
were California's existing same-sex marriages-the fundamental right of
privacy attaches. Marriages occupy a "private realm of family life which
the state cannot enter"' except in certain narrowly constrained and
limited circumstances. 7 State-mandated voiding or termination of a
legally-valid marriage against the will of both marital partners is, without
STATES: WHEN SAME-SEX MARRIAGES CROSS STATE LINES (20o6).

17. In re Marriage Cases, 183 P.3 d 384,424 (Cal. 2oo8) (emphasis added).
i8. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 954-55 (Mass. 2003) (stating that
"marriage anchors an ordered society by encouraging stable relationships").
19. See, e.g., 2008 VOTER INFORMATION GUIDE, supra note 6, at 56.
20. See infra notes 2o6-i2, 242-48, 253 and accompanying text.
21. In re Marriage Cases, 183 P.3 d at 424 n.38 (quoting with approval Bruce Hafen, The
ConstitutionalStatus of Marriage, Kinship, and Sexual Privacy-Balancing the Individual and Social
Interests, 8I MICH. L. REV. 463, 485-86 (1983)).
22. See infra notes 223-42 and accompanying text.

23.
24.
25.
26.
27.

See infra notes 326-46.
In re MarriageCases, 183 P.3 d at 425.
See infra Part V.C.
Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
See infra notes 357-62 and accompanying text.

HeinOnline -- 60 Hastings L.J. 1067 2008-2009

io68

HASTINGS LAW JOURNAL

[Vol. 6o: i o63

question, the most drastic form of state intrusion imaginable in a
marriage and, as noted below, it does not survive the strict scrutiny
review to which such state action must be subjected."
In this Article, I examine the current litigation regarding the legal
effect of Proposition 8 on California's existing same-sex marriages if
Proposition 8 is determined by the California Supreme Court to be
valid." For the sake of simplicity, I refer to the consolidated cases in this
litigation as "Strauss v. Horton."3 In Part I, I review the legal backdrop
against which the battle over the rights of same-sex couples to marry has
taken place in California and around the nation. I also discuss some of
the legal events in California that preceded the passage of Proposition 8.
I identify the parties involved in the Proposition 8 litigation and certain
amici curiae whose briefs are of particular relevance to the third question
posed by the court. In Part II, I discuss the strong and well-established
presumption against retroactive 3' application of changes in statutory and
constitutional law, as set forth in federal and California precedent and in
scholarly commentary. The determination of whether a new statute or
change in a constitution can be applied retrospectively requires three
distinct steps, the first of which is a determination of whether the
proposed application of the provision is, indeed, retrospective."
In Part III, I examine and apply relevant authority to determine if
particular interpretations of Proposition 8 advanced by those involved in
the litigation are prospective or retrospective in effect. I counter
allegations by Proposition 8's proponents that the construction of
Proposition 8 as precluding continuing legal recognition of the same-sex
marriages performed in California in 2008 constitutes a prospective
application.33
If a court holds that a proposed application of a provision is
retrospective, the analysis proceeds to the second step.' The court must
then determine whether there exists clear, unambiguous, and express
language in the measure providing for such retrospective operation, in
order to demonstrate that the voters (or in the case of acts passed by the
28. If the state is not permitted to interfere in important decisions made by marital partners, such
as whether to use contraceptives, it is certainly not permitted to unilaterally mandate a termination of
the relationship. See discussion infra notes 357-63 and accompanying text.
29. For a discussion of the parties' arguments challenging the validity of Proposition 8, see infra
notes 130-32 and accompanying text.
30. See cases cited supra note i i.
31. Throughout this Article, the words "retroactive" and "retrospective" are employed
interchangeably, consistent with their use in legal precedent and scholarship. See, e.g., Ware v. Heller,
148 P.2d 410, 413 (Cal. Ct. App. 1944); Charles B. Hochman, The Supreme Court and the
Constitutionality of Retroactive Legislation, 73 HARV. L. Rev. 692,692 n.I(i960).
32. Evangelatos v. Superior Court, 753 P.2d 585, 595-96 (Cal. 1988).
33. See infra Part III.B.
34. See, e.g., Evangelatos, 753 P.2d at 596 -97.
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legislature, the legislators) intended such an application.35 Voter (or
legislator) intent is particularly important because it conveys that those
who endorsed the measure were aware of, and considered the
consequences of, the specific form of retrospective operation in
question. 6
In Part IV, I apply relevant precedent and conclude that Proposition
8 lacked clear, unambiguous, and express language providing evidence of
the voters' intent to apply Proposition 8 in the manner put forth by its
proponents.37 Without such language, a proposition may not be applied
retroactively, and therefore, Proposition 8 may not be applied in any way
that alters the legal status of the same-sex marriages performed in
California in 2oo8. 3
While the conclusions reached in Part IV fully resolve the third
question posed by the court, definitively precluding any legal effect of
Proposition 8 on California's existing same-sex marriages, I address the
final step in the analysis, for the sake of argument, and because the issues
raised underscore the unique concerns attending retroactive application
of a law affecting the constitutional rights of marital partners. In Part V,
therefore, I consider how a court would proceed in this case if there was
evidence of voter intent to apply the measure retrospectively. In such a
case, the provision may not be applied in that manner if such application
would be unconstitutional.39 In that Part, I set forth two independent
grounds rendering the proposed retrospective application of Proposition
8 unconstitutional: impairment of vested property rights of the marital
partners without due process, and impermissible state intrusion into the
rights to liberty and relational privacy of already-married couples.'
Retroactive application of Proposition 8 clearly violates the California
Constitution on both of these grounds. Furthermore, remedies urged by
Proposition 8's supporters in order to avoid constitutional problems are
wholly inadequate to cure the constitutional defects of such application.'
Finally, in Part VI, I conclude that, in light of the foregoing analysis,
Proposition 8 cannot operate to have any legal effect on California's
35. See infra Part IV.
36. See infra notes 267-71 and accompanying text.
37. See infra note 276 and accompanying text.
38. There is an exception to the requirement that a proposed retroactive application be set forth
in clear, unambiguous, and express language in the measure. In rare circumstances, when the adoption
of a change in law seeks to correct a "rank injustice" perpetuated by a prior law, retroactive
application may be permissible, even in the absence of direct evidence that such application was
intended by those who adopted the measure. See infra notes 314-25 and accompanying text. As
discussed in Part V, the instant case does not come within the scope of this exception to the otherwise
long-standing and consistently-held presumption against retroactive application. See infra Part V.
39. See infra notes 285-25 and accompanying text.
40. See infra Part V.
41. See infra notes 350-62 and accompanying text.
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existing same-sex marriages. If Proposition 8 is determined to be
constitutional, its reach must be limited exclusively to those unmarried
same-sex couples who wish to enter marriage after Proposition 8's
passage."
I.

A.

THE LEGAL EVENTS LEADING UP TO THE LITIGATION
CHALLENGING THE VALIDITY OF PROPOSITION 8

THE LEGAL BACKDROP

In the past quarter century, this nation has witnessed dramatic
challenges to laws that regulate the intimate relationships of same-sex
partners.43 In addition, gays and lesbians have increasingly sought parity
with heterosexual adults in their rights to become and be recognized as
parents.' The U.S. Supreme Court case of Bowers v. Hardwick45 focused
public attention on the question of whether the Federal Constitution
offered any refuge from the widespread discrimination experienced by
those who identified as gay or lesbian. In Bowers, in 1986, a sharply
See infra Part VI.
43. See, e.g., Am. Bar Ass'n, Section on Family Law, A White Paper: An Analysis of the Law
Regarding Same-Sex Marriage, Civil Unions, and Domestic Partnerships,38 FAM. L.Q. 339, 370-78
(2004). Lawsuits seeking legal recognition for same-sex relationships before the i98os were largely
unsuccessful. See, e.g., Jones v. Hallahan, 501 S.W.2d 588, 590 (Ky. Ct. App. 1973) (holding that there
is no constitutional right for persons of the same sex to marry because the definition of marriage
excludes partnerships of persons of the same sex); Singer v. Hara, 522 P.2d I187, 1197 (Wash. Ct. App.
1974) (denying claims of same-sex couple that state refusal to issue marriage license constituted
violation of equal protection). By contrast, the number and frequency of legal challenges, as well as
the success rate of these challenges, has increased in recent years. For an excellent chronology of these
developments see Nat'l Conf. of State Legislatures, Timeline-Same-Sex Marriage/Licenses Issued,
http://www.ncsl.org/programs/cyflsamesextime.htm (last visited May 17, 2009); see also infra notes 6475 and accompanying text.
44. State courts have addressed issues relating to adoption, parentage determinations, and child
custody disputes involving gays or lesbians. In some instances, the courts have acted favorably upon
petitions by gays or lesbians to adopt, achieve recognition as a parent, or prevail in a child custody
hearing. See, e.g., In re Jacob, 660 N.E.2d 397, 405 (N.Y. 1995) (allowing the lesbian partner of a child's
biological mother adopt him in a procedure referred to as "second-parent adoption"); see also Elisa B.
v. Superior Court, 117 P.3 d 66o, 666-67 (Cal. 2005) (holding that a woman who served as a functional
parent to her former lesbian partner's biological children was a legal parent, and was obliged to pay
child support). Some courts, however, have held that differential treatment of heterosexual and
homosexual adults as prospective or custodial parents is constitutional. See, e.g., Lofton v. Dep't of
Children & Fam. Servs., 358 F.3d 804, 827 (iIth Cir. 2005) (upholding Florida's ban on adoptions of
children by gays or lesbians); Pulliam v. Smith, 5o S.E.2d 898, 9o4 (N.C. 1998) (refusing to overturn a
trial court's decision to remove two children from their father's custody because the father was in a
same-sex relationship with another man, despite the absence of evidence that the father's activities
were detrimental to the children). For reviews and analyses of these and other developments, see
FAMILY LAW: CASES, TEXT, PROBLEMS 949-038 (Ira M. Ellman, Paul M. Kurtz, Elizabeth S. Scott. Lois
A. Weithorn & Brian H. Bix, eds., 4 th ed. 2004) [hereinafter Ellman et al., FAMILY LAW]; Courtney
Joslin, The Legal Parentageof Children Born to Same-Sex Couples: Developments in the Law, 39 FAM.
L.Q. 683 (2005); and Nancy D. Polikoff, Lesbian and Gay Parenting:The Last Thirty Years, 66 MoNT.
L. REV. 5I (2005).
45. 478 U.S. I86 (1986).
42.
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6
divided Court upheld a Georgia statute that criminalized sodomy.
Attitudes were changing, however, as a divided Court demonstrated ten
years later, in Romer v. Evans, when it struck down a Colorado
constitutional amendment that would have repealed all state and local
laws designed to protect gays and lesbians from discrimination.47 The

Court's

2003

ruling in Lawrence v. Texas was equally-or perhaps even

5 In
more-dramatic because it clearly and decisively repudiated Bowers."
Lawrence, the Court struck down a Texas statute that criminalized
homosexual sodomy.49 It held that the statute infringed the defendants'
constitutional right to liberty under the Fourteenth Amendment." The
tone of the decision was powerful, in that Justice Kennedy spoke of
individuals' "dignity as free persons," and observed that "[w]hen
sexuality finds overt expression in intimate conduct with another person,
the conduct can be but one element in a personal bond that is more

46. Id. at 19o-95. Although the statute presumably applied to sodomy engaged in by heterosexual
as well as homosexual couples, the defendants in the case were gay men, and the Court's decision
clearly recognized that the statute's survival most directly affected intimate relationships between
partners of the same sex. Id. at 186. The Court was even more sharply divided than the written
opinions revealed, however. Years later, Justice Powell, who had voted to uphold the statute,
confessed that he had wavered in his decision and that he had eventually concluded that he should
have joined Justice White's dissent. See Linda Greenhouse, When Second Thoughts in Case Come Too
Late, N.Y. TIMES, Nov. 5, 199o, at A14. Given that the Court had split five to four in its holding in
Bowers, Justice Powell held the "swing" vote that determined the outcome. See Bowers, 478 U.S. at
186.
47. 517 U.S. 620, 625-26 (1996). Justice Kennedy authored the six-Justice majority opinion in
Romer. Id. at 623. Applying rational basis review, the Court held that the amendment, which "has the
peculiar property of imposing a broad and undifferentiated disability on a single named group"
violated the Equal Protection Clause of the Federal Constitution: "[The amendment's] sheer breadth
is so discontinuous with the reasons offered for it that the amendment seems inexplicable by anything
but animus toward the class it affects; it lacks a rational relationship to legitimate state interests." Id. at
632.
48. 539 U.S. 558,578 (2003).
49. Id. at 578-79.
50. Many observers have noted that the Supreme Court did not identify the right invoked in
Lawrence as the right to privacy, in contrast to the terminology used in the precedents relied upon by
the Lawrence Court. Compare id. at 564 ("There are broad statements of the substantive reach of
liberty under the Due Process Clause in earlier cases.., the most pertinent beginning point is our
decision in Griswold v. Connecticut." (emphasis added)), with Roe v. Wade, 410 U.S. I13, 152 (1973)
("[T]he Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones
of privacy, does exist under the Constitution."), Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) ("If the
right of privacy means anything, it is the right of the individual, married or single, to be free from
unwarranted governmental intrusion...."), and Griswold v. Connecticut, 381 U.S. 479, 485 0965)
("[T]he right of privacy which presses for recognition here is a legitimate one."). This shift in
nomenclature is consistent with other cases decided by the Court in the 199os involving new
applications of rights previously conceptualized as "privacy" rights. See, e.g., Planned Parenthood v.
Casey, 505 U.S. 833, 844 (1992) ("Liberty finds no refuge in a jurisprudence of doubt. Yet i9years
after our holding that the Constitution protects a woman's right to terminate her pregnancy in its early
stages, that definition of liberty is still questioned." (citation omitted) (citing Roe, 41o U.S. 13)). See
generally Laurence H. Tribe, Lawrence v. Texas: The "FundamentalRight" that Dare Not Speak Its
Name, I 17 HARv. L. REV. 1893 (2004) (discussing this shift and its possible implications).
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enduring."'" In rejecting Bowers, which had been decided seventeen
years before, the Court asserted that "[w]hen homosexual conduct is
made criminal by the law of the State, that declaration in and of itself is
an invitation to subject homosexual persons to discrimination both in the
public and in the private spheres."5 The Court held further that the
"continuance as precedent [of Bowers' central holding] demeans the lives
of homosexual persons. 5 3 Additionally, while the Court carefully noted
that the decision was silent on the question of whether states must give
formal recognition to same-sex relationships, 4 Lawrence's negation of
Bowers revealed that change in social attitudes toward the relationships
of gays and lesbians was occurring, however slowly. 5
At the state level, courts and legislatures have grappled with
questions about the rights of gays and lesbians in a range of legal issues
concerning adult intimate partnerships and parent-child relationships."
Initially, a handful of localities -cities and counties -granted very
limited recognition of same-sex relationships referred to as "domestic
partnerships," providing, for example, health insurance benefits to the
partners of employees parallel to those typically available to spouses of
employees.57 Gradually, some jurisdictions expanded the rights, benefits,
and obligations characterizing domestic partnerships. San Francisco's
domestic partnership ordinance was one of the most innovative,"' but
51. Lawrence, 539 U.S. at 567.
52. Id. at 575.

53. Id.
54. See id. at 578. For further discussion of Lawrence and its implications, see generally, for
example, Steven G. Calabresi, Lawrence, the Fourteenth Amendment, and the Supreme Court's
Reliance on Foreign Constitutional Law: An Originalist Reappraisal, 65 OHIO ST. L.J. Io97 (2004),
discussing the Court's reliance on foreign constitutional law in its analysis of the Fourteenth
Amendment's liberty interest from an originalist point of view; Sonya K. Katyal, Sexuality and
Sovereignty: The Global Limits and Possibilitiesof Lawrence, 14 WM. & MARY BILL RTs. J. 1429 (2oo6),
examining the meaning of the Court's holding in Lawrence in the context of the global struggle for the
rights of sexual minorities; Pamela S. Karlan, Foreword: Loving Lawrence, 102 MICH. L. REV. 1447
(2oo4), comparing Lawrence to Loving v. Virginia from the perspective of the cases' tranformative
effects on the constitutional analysis of due process and equal protection claims; Mark Strasser,
Lawrence and Same-Sex Marriage Bans: On Constitutional Interpretationand Sophistical Rhetoric, 69
BROOK. L. REV. 1003 (2004), examining Lawrence in the context of the Court's right-to-marry
jurisprudence; and Cass R. Sunstein, Liberty After Lawrence, 65 OHIO ST. L.J. 1059 (2004), discussing
the possible implications of Lawrence in a broad context including its possible impact on sexual rights
in general.
55. See Lawrence, 539 U.S. at 571-79.

56. For an overview of these issues, see Ellman et al., FAMILY

LAW,

supra note 44, at 928-44,

1038-71.

57. Id. at 932-36. See generally Grace Ganz Blumberg, The Regularization of Nonmarital
Cohabitation:Rights and Responsibilitiesin the American Welfare State, 76 NOTRE DAME L. REV. 1265
(2001) (discussing the developing regularization of nonmarital cohabitation in the context of the
American welfare state).
58. Ellman et al., FAMILY LAW, supra note 44, at 934 (discussing the details of and challenges to
San Francisco's policy of refusing to contract with businesses that do not provide various benefits to
the domestic partners of its employees).
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eventually, the expansion of the state of California's domestic partner
statutes eclipsed the panoply of rights and benefits provided by any
locality." Unlike other states, California's adoption of a comprehensive6 °
status for same-sex partners had not been mandated by a court decision.
Rather, the state legislature had, without much fanfare, initiated the
status in the 199os, incrementally adding rights and benefits.6 I In 2003,
the state passed the most comprehensive provisions to date, creating
near parity with marriage, with the changes to be effective January I,
2005.

Subsequent to California's adoption of this legislation, a handful of
other states created marriage-like statuses offering same-sex couples
many or all of the rights that accompany marriage.' Some of these states,
such as Vermont and New Jersey, established these statuses in response
to state supreme court decisions mandating such action.6 4 Other states,
such as Oregon, New Hampshire, and Washington, eventually followed

59. For a discussion of this landmark legislation, see generally Grace Ganz Blumberg, Legal
Recognition of Same-Sex Conjugal Relationships: The 2oo3 California Domestic PartnerRights and
ResponsibilitiesAct in Comparative Civil Rights and Family Law Perspective, 51 UCLA L. REv. 1555
(2004).

6o. Id. at 1558-59.
6I. See California Domestic Partner Rights and Responsibilities Act, ch. 421, 2003 Cal. Stat. 2586
(codified at CAL. FAM. CODE §§ 297-299.6 (2004 & Supp. 2009)).
62. Blumberg, supranote 59, at 1561-7o.
63. For a review and analysis of developments in recognition of same-sex partnerships in the
various states, see Nancy Knauer, Same-Sex Marriage and Federalism, 17 TEMP. POL. & Civ. RTs. L.
REV. 421,424-38 (2008).

64. For example, in response to its supreme court's determination that state constitutional
doctrine required extension of the rights, benefits, and obligations of marriage to same-sex couples,
Vermont created "civil unions," a status that offers same-sex partners all of the state-granted legal
incidents of marriage. See Baker v. State, 744 A.2d 864, 888-89 (Vt. 1999) (holding that exclusion of
same-sex partners from the rights and benefits accompanying marriage violates the "Common
Benefits Clause" of the Vermont Constitution). New Jersey likewise responded to a decision of its
state supreme court by establishing civil unions. See Lewis v. Harris, 908 A.2d 196, 220-21 (N.J. 2006)
(applying rational basis test, holding that same-sex couples are entitled to the same rights, benefits,
and obligations as are opposite-sex couples, although they can be provided with those legal incidents
of marriage through an alternative legal status). In 20o8, New Jersey published the first report of a
commission evaluating the impact of New Jersey's civil union legislation. See generally N.J. CIVIL
UNION REVIEW COMM'N, FIRST INTERIM REPORT OF THE NEW JERSEY CIVIL UNION REVIEW COMMISSION

(2oo8), available at http://www.nj.gov/oag/dcr/downloads/ist-InterimReport-CURC.pdf.
The
Commission indicated that this alternative status was viewed as a "second class status," particularly
when compared with the way in which same-sex marriages are viewed in Massachusetts. Id. at io; see
also Thomas Hoff Prol, New Jersey's Civil Unions Law: A Constitutional "Equal" Creates Inequality,
52 N.Y.L. SCH. L. REv. 169, 170-74 (2007-2008). On April 7, 2009, the Vermont legislature overrode
Governor Jim Davis' veto of a bill to allow same-sex partners to marry in that state. Vermont Legalizes
Gay Marriage,BURLINGTON FREE PRESS, Apr. 7, 2009, availableat http://www.burlingtonfreepress.com/
article/2oo9o4o7/NEWSo3/9o4o7ox6. The bill becomes effective on September 1, 2009. Jason Szep,
Vermont Becomes 4 th State to Allow Gay Marriage,REUTERS, Apr. 8, 2009, http://www.reuters.com/
article/domesticNews/idUSNo7458253200o04o8. For the full text of the new statute, see H.B. 178,
2009--20O Legis. Sess. (Vt. 2009).
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65
California's lead and adopted such policies without judicial prodding.
Although Hawaii's Supreme Court was the first to legalize same-sex
marriage, an injunction stayed the commencement of same-sex marriages
until the resolution of legislative and voter action to amend the state
constitution.6 Same-sex marriages never came to fruition in Hawaii, in
light of the success of the state constitutional amendment. 6 In
Massachusetts, however, the state supreme court's ruling did lead to
same-sex marriages, and a proposed constitutional amendment
ultimately failed.68 As described in Part I, section C, in 2008, California
became the second state to authorize same-sex marriages.6 Connecticut

65. See N.H. REV. STAT. ANN. §§ 457-A:I to -A:8 (West Supp. 2008) (civil unions); 2007 Or. Laws
c.99 §§ 1-9 (domestic partnerships); WASH. REV. CODE §§ 26.60.oi0O-.901 (2008) (domestic
partnerships); see also Center for Health Statistics- Domestic Partnership Forms/Instructions,
http://www.oregon.gov/DHS/ph/chs/order/dp.shtml (last visited May. 17, 2009); Facts about Domestic
Partnership Registration with the City of Seattle, http://www.seattle.gov/leg/clerk/dpr.htm (last visited
May 17, 2009); Timeline-Same-Sex Marriages/Licenses Issued, http://www.ncsl.org/programs/cyfsamesextime.htm (last visited May 17, 2009) (providing a "timeline" discussing the range of
developments in state policies regarding same-sex marriage and alternative statuses from 2003 to the
present). At the time of this writing, the New Hampshire legislature is considering whether to permit
marriages of same-sex partners, as are the legislatures of Maine, New Jersey, and New York. Abby
Goodnough, Gay Rights Groups Celebrate Victories in Marriage Push, N.Y. TIMES, Apr. 7, 2009,
available at http://www.nytimes.com/2oo9/o4/o8/us/o8vermont.html?em.
66. In Baehr v. Lewin, 852 P.2d 44, 68 (Haw. 1993), the Hawaii Supreme Court held that
prohibition of marriages by partners of the same gender constitutes a classification on the basis of sex
which therefore, under the Hawaii Constitution, must be subjected to strict scrutiny. On remand, the
courts held that prohibition of same-sex marriage in Hawaii violated the state constitution. Baehr v.
Miike, Civ. No. 91-1394, 1996 WL 694235 (Haw. Ct. App. Dec. 3, 1996), affd, 950 P.2d 1234 (Haw.
1996). In 1995, however, a court order delayed the extension of the right to marry to same-sex partners
pending appeal, the report of a special commission, and/or action by the legislature. Id. at *2.
67. The Hawaii legislature and voters adopted a constitutional amendment reading: "The
legislature shall have the power to reserve marriage to opposite-sex couples." HAW. CONST. art. I, § 23.
A challenge to the amendment failed. See Baehr v. Miike, Civ. No. 91-1394-05 (Haw. 1999), available
at http://www.state.hi.us/jud/2o371.pdf (summary disposition order) (slip opinion setting forth
reasoning underlying summary reversal and remand appearing at Baehr v. Miike, 994 P.2d 566, 566
(Haw. Dec. 9, 1999)). For a discussion and analysis of the chronology of legal events characterizing the
Baehr litigation, see also David Orgon Coolidge, The Hawai'i Marriage Amendment: Its Origins,
Meaning and Fate, 22 U. HAW. L. REV. 19, 105-18 (2000).
68. See Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 969 (Mass. 2003) (applying rational
basis analysis and holding that the state's prohibition on same-sex marriage violates the equal
protection and due process clauses of the Massachusetts Constitution); see also Opinions of the
Justices to the Senate, 802 N.E.2d 565, 572 (Mass. 2004) (clarifying that the remedy required by the
Massachusetts Constitution after Goodridge is the extension of the right to marry to same-sex couples
rather than establishment of an alternate status providing the same rights, benefits, and obligations as
marriage). The state Attorney General certified a proposed amendment to the Massachusetts
Constitution, providing that "the Commonwealth and its political subdivisions shall define marriage
only as the union of one man and one woman." Schulman v. Attorney Gen., 85o N.E.2d 505, 5o6
(Mass. 2004) (internal quotation marks omitted). In Schulman, the Supreme Judicial Court considered
and rejected a constitutional challenge to the certification of that proposed amendment. Id. at 5o6-07.
However, that constitutional amendment failed. Frank Phillips, Legislators Vote to Defeat Same-Sex
Marriage Ban, BOSTON GLOBE, June 14, 2007, available at http://www.boston.com/news/globe/
city-region/breaking-news/2oo7/o6/legislators voti .html.
69. See infra notes lo6-io and accompanying text.
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soon followed.' On April 3,

2009,

the Iowa Supreme Court unanimously

struck down that state's prohibition on same-sex marriage."
Other states, however, rejected same-sex couples' quests for state
recognition. Some defeats occurred in the courts,7" but many more
rebukes occurred at the ballot box. Voters in a majority of states adopted
statutes or constitutional amendments precluding same-sex marriage
(and sometimes also domestic partnerships or civil unions).73
Additionally, within states, there remains substantial disagreement on

same-sex relationship recognition, manifesting as split courts, reversals
on appeal, and tugs-of-war among the branches and levels of state
government.74

7o. Kerrigan v. Comm'r of Pub. Health, 957 A.2d 407, 432 (Conn. 2oo8) (holding that
classifications based on sexual orientation are quasi suspect, requiring intermediate scrutiny and that
exclusion of same-sex couples from marriage violates the equal protection clause of the state
constitution); see also Robert D. McFadden, Gay MarriageIs Ruled Legal in Connecticut, N.Y. TIMES,
Oct. tO, 2008, at A1.
71. Varnum v. Brien, No. 07-1499, 2009 WL 874044 (Iowa Apr. 3, 2009).
72. E.g., Conaway v. Deane, 932 A.2d 571, 635 (Md. 2007) (applying rational basis test and
holding that restriction of marriage to opposite-sex couples is not unconstitutional under the state
constitution); accord Herandez v. Robles, 855 N.E.2d 1, 8 (N.Y. 2oo6); Andersen v. King County, 138
P.3d 963, 990 (Wash. 2oo6).
73. Compare HUMAN RIGHTS CAMPAIGN, RELATIONSHIP RECOGNITION IN THE U.S. (2009), available
at http://www.hrc.org/documents/Relationship-RecognitionLaws-Map.pdf (listing states that provide
some form of relationship recognition for same-sex couples), with HUMAN RIGwrS CAMPAIGN,
MARRIAGE PROHIBITIONS (2008), available at http://www.hrc.org/documents/marriage-prohibitions.pdf
(listing states that have adopted either statutory provisions or constitutional amendments to limit the
right to marry to opposite-sex couples and explaining which states' prohibitions have additional
effects).
74. For example, state supreme courts have been deeply divided on questions of whether the
relevant state constitutional provisions require an expansion of rights to gay and lesbian couples who
wish to marry. See, e.g., In re Marriage Cases, 183 P.3d 384, 453 (Cal. 20o8) (splitting four to three on
the question of whether the extension of rights, benefits, and obligations of marriage requires state
recognition of same-sex marriage rather than the alternative status of domestic partnership);
Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 948, 983 (Mass. 2003) (splitting four to three on
the question of whether same-sex partners were entitled to the same rights, benefits and obligations as
are opposite-sex partners who marry, with the dissenters concluding that the state constitution did not
require any legal recognition of same-sex partnerships); Lewis v. Harris, 908 A.2d 196, 200, 224 (N.J.
2006) (splitting four to three on a similar issue, with the majority holding that the creation of civil
unions was constitutionally adequate, while the dissenters opined that the state constitution afforded
same-sex partners the right to marry). In many states, higher courts have reversed lower courts,
further demonstrating the dissension among jurists on these issues. For example, in California, the
state supreme court reversed a court of appeal holding which had denied relief to petitioning same-sex
couples. In re Marriage Cases, 183 P.3d at 403-05, 453. The California Court of Appeal, however, had
previously reversed the trial court's holding that the California Constitution requires extension of the
right to marry to same-sex couples. Id. In New Jersey, the state supreme court affirmed an appellate
division court holding that there is no fundamental right to marry a partner of one's own sex under the
New Jersey Constitution, but reversed that court's holding that the New Jersey Constitution does not
require the state to extend the rights and benefits of marriage to same-sex couples. See Lewis, 9o8
A.2d at 203-05, 211-12, 224. In New York, the state's highest court reviewed the claims of petitioning
same-sex couples in four cases consolidated for the purpose of the appeal. See Hernandez,855 N.E.2d
at 5. The petitioners had challenged that state's policy of limiting marriage to a union of opposite-sex
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THE KNIGHT INITIATIVE, SAME-SEX MARRIAGE LEGISLATION, AND
LOCKYER V. SAN FRANCISCO

The history of California's response to same-sex marriage would not
be complete without discussion of three other important developments.
In March 2000, over 6I % of California voters endorsed the Knight
Initiative, otherwise known as Proposition 22, which created California
Family Code section 308.5, reading: "Only marriage between a man and
a woman is valid or recognized in California."75 In passing this statute,
California voters registered the same anxiety expressed nationwide about
the possibility that same-sex marriage might be imposed upon an
unwilling populace. 76 What was unclear to many observers, however, was
whether voters' intent in passing the statute was limited to the goal of
repelling migrating same-sex marriages performed elsewhere in the
nation, or whether voters also intended to preclude California from
allowing same-sex couples to marry within the state.77 In In re Marriage
Cases, the California Supreme Court held that, even if one of the chief
motivations of the voters in adopting section 3o8.5 was to prevent
California's recognition of out-of-state same-sex marriages, the lanFuage
of the provision does not limit its reach to such recognition.' The
measure, therefore, was interpreted to reflect not only the voters' intent
that California not recognize same-sex marriages from other states, but
also that it not permit same-sex partners to validly marry within
partners, claiming that such preclusion violated the New York Constitution. Id. In one of these cases,
Hernandez v. Robles, the trial court had granted summary judgment in favor of the petitioning
couples, while the appellate court reversed that judgment. Id. The state's highest court then reversed
the appellate decision. Id. The contentiousness of the debates surrounding these issues also manifests
in conflicts among the branches of state government. See, e.g., Matthew Yi, Governor Supports SameSex Decision, S.F. CHRON., May 17, 2o08, at Ai, available at http://www.sfgate.com/cgibin/article.cgi?f=/c/a/2oo8/o5/i6/MNSDioNVAI.DTL (observing that Governor Schwarzenegger twice
vetoed bills passed by the California legislature that would provide for same-sex marriage); Katie
Zezima, Massachusetts Governor Sues to Compel Vote on Same-Sex Marriage Amendment, N.Y.
TiMES, NOV. 25, 2oo6, at Aio, available at http://www.nytimes.com/2oo6/il/25/us/25marriage.html
(discussing then-Massachusetts Governor Mitt Romney's personal suit against the Massachusetts
legislature to compel it to vote on a state constitutional amendment that would reverse the state
supreme court's decision); see also infra note 84 (discussing San Francisco Mayor Gavin Newsom's
refusal to enforce California's prohibition of same-sex marriage in 2004, resulting in litigation in which
the state judiciary ordered the City to halt issuing marriage licenses to same-sex couples, and to which
the City responded by suing the state to challenge the constitutionality of the same-sex marriage
prohibition).
75. See CAL. FAM. CODE § 3o8.5 (West 2004). For further discussion of the Knight Initiative, see
generally Toni Broaddus, Vote No if You Believe in Marriage:Lessons from the No on Knight/No on
Proposition22 Campaign, 15 BERKELEY WOMEN's L.J. 1 (2000).
76. In re Marriage Cases, 183 P.3d at 409-10.
77. Id. at 410-12 (noting that the litigants in In re MarriageCases disagree as to the meaning and
scope of Family Code section 308.5 on the question of whether its reach extends beyond
nonrecognition of out-of-state same-sex marriages, limiting also the state's power to authorize in-state
same-sex marriages).
78. Id.
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California.79 The California Supreme Court determined, however, that
section 308.5 was unconstitutional as a violation of gay and lesbian
persons' equal protection and due process rights to marry.
California can claim another "first" in the history of the same-sexmarriage movement. It was the first state in which the legislature passed
an act that would legalize same-sex marriage without a court mandate to
do so." In 2005, and again in 2007, the legislature presented California
Governor Arnold Schwarzenegger with same-sex marriage bills.82 On
both occasions, the governor vetoed the bills, indicating that he believed
that the Knight Initiative precluded such legislative action until or unless
the California courts decided otherwise."
One of the most dramatic developments in the quest for same-sex
marriage in California occurred during a four-week period in 2004. On
February io, 2004, shortly after the Massachusetts Supreme Court held
that the Massachusetts Constitution required extension of the right to
marry to same-sex couples, San Francisco Mayor Gavin Newsom
authorized the San Francisco County Clerk's office to grant marriage
licenses to, and perform marriage ceremonies for, same-sex partners
seeking to marry. 4 The cit performed and registered approximately
4000 same-sex "marriages"' over a four-week period, beginning on
February 12.86 Television coverage broadcast around the world the
images of joyous marriage ceremonies performed throughout city hall.
On March ii, however, the California Supreme Court ordered San
Francisco to cease issuing marriage licenses to same-sex couples." The
City complied. 8 These events led to several lawsuits, which were
consolidated and ultimately culminated in the California Supreme
Court's May 15, 2008 decision in In re Marriage Cases."' These suits
focused on the underlying substantive question of whether California's

79. Id. at 412 (citing Knight v. Superior Court, 26 Cal. Rptr. 3d 687, 694 (Cal. Ct. App. 2005)).
80. Id. at 419-34.
81. See Michael Finnegan & Maura Dolan, Citing Prop. 22, Gov. Rejects Gay MarriageBill, L.A.
TIMES, Sept. 8, 2005, at Ai, availableat http://articles.latimes.cOm/2005/sep/o8/local/me-marriage8.

82. Jill Tucker, GovernorCites Prop. 22 as He Vetoes Leno Bill, S.F. CHRON., Oct. 13, 2007, at B2,
availableat http:/lwww.sfgate.comlcgi-binlarticle.cgi?f=/c/a12007/1Io/I3BAT7SPC72.DTL.

83. Id.
84. See Lockyer v. City & County of San Francisco, 95 P-3d 459, 464-65 (Cal. 2004).
85. The term "marriage" is surrounded by quotations because, as noted below, the California
Supreme Court determined that these attempted marriages were not legally valid. See infra notes 94too and accompanying text.
86. Lockyer, 95 P.3d at 465.
87. Id. at 467-68.
88. Id. at 51O (Kennard, J., concurring and dissenting) ("On March ii, 2004, when we assumed
jurisdiction and issued an interim order directing San Francisco officials to cease licensing same-sex
marriages, those officials immediately stopped. [Since March I1, 2004] not one of California's 58
counties or over 400 municipalities has licensed a same-sex marriage.").
89. In re Marriage Cases, 183 P.3d 384,403 (Cal. 2008).
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statutes limiting marriage to a union of a man and a woman were
constitutional in their implicit prohibition of marriage between partners
of the same sex.' These lawsuits were consolidated and commenced at
the district court level, taking four years to reach the California Supreme
Court.9 '
The court, however, determined that the narrow issue of the validity
of the same-sex unions authorized in San Francisco between February 12
and March Ii, 2004 required an expedited resolution, and therefore
severed this matter from the rest of the litigation.92 Given the dramatic
legal effects of marriage for the parties and their families, and in the eyes
of their communities and governmental agencies, the determination of
the legal status of those "marriages" required a quick judicial response.93
On August 12, 2004, the California Supreme Court held that officials
of the City of San Francisco "had exceeded their authority in issuing
marriage licenses to same-sex couples in the absence of a judicial
determination that the statutory provisions limiting marriage to the
union of a man and a woman are unconstitutional. 9 4 The court reiterated
that its decision was a narrow one, and in no way predicted its ultimate
resolution of the substantive question as to the constitutionality of the
challenged California statutes. 95 The court confined its analysis and ruling
to the sole question of whether the mayor had constitutional power to
authorize these marriages in the absence of a judicial decision
invalidating the governing statutes." It concluded that, at the time these
marriages were authorized, performed, and registered, the California
Family Code precluded marriages between same-sex partners.' Mayor
Newsom was without the authority to contravene those statutes or
declare them unconstitutional? Therefore, the 2004 same-sex marriages
performed in California were invalid at their inception.99 Indeed, because
there had been no legal authority for them at the time they were entered
into, they were declared "void and of no legal effect from their
inception" by the court."
Looking back on Mayor Newsom's actions and those of the city
employees who issued marriage licenses to, and performed marriage
ceremonies for, same-sex couples, it seems fair to characterize their
90. Lockyer, 95 P.3d at 465; see also In re Marriage Cases, 183 P.3d at 402.

91. In re MarriageCases, 183 P.3d at 387.

92. Lockyer, 95 P.3d at 467.
93. Id. at 497.
94. In re Marriage Cases, 183 P.3d at 403 (citing Lockyer, 95 P.3d at 463).
95. Lockyer, 95 P-3 d at 462-64.

96. Id. at 462.
97. Id. at 468.
98. Id. at 472.

99. Id. at 495.
ioo. Id.
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conduct as civil disobedience. The mayor and other municipal workers
sought to bring attention to laws they perceived as unjust by publicly
denouncing these policies and refusing to comply with them. History will
judge whether these actions facilitated or hindered the quest of same-sex
couples to achieve equality relative to the right to marry.'I ' Regardless of
the ultimate impact of the 2004 events, no serious legal observer
expected the California Supreme Court to treat the 2004 same-sex unions
as valid marriages."'c At that time, California's Family Code section 300

clearly defined marriage as a union of a man and a woman,"°3 and under
the California Constitution, the Mayor was without the authority to
contravene the requirements of that statute.'" The legal circumstances
surrounding the formation of these "marriages" provide an excellent
contrast to those surrounding the same-sex marriages entered into with
the California Supreme Court's blessings in 2008, at a time when samesex marriages were, without question, legally valid in California.'
C.

INRE MARRIAGE CASES

The decision issued by the California Supreme Court on May 15,
2oo8, in In re Marriage Cases swept broadly. While successful challenges
to exclusion of same-sex couples from marriage in Hawaii, Vermont, and
Massachusetts each broke new ground in the constantly-changing
landscape of legal recognition for same-sex marriage in the United
States,'6 the California Supreme Court promulgated its own landmark

ioi. Some politicians blame Mayor Newsom for the spate of state constitutional amendments

banning same-sex marriage that appeared on ballots-and were adopted-across the country in
November 2004, and assert that the events in San Francisco helped tip the balance in favor of
President Bush's reelection. See Deane E. Murphy, Some Democrats Blame One of Their Own, N.Y.
TIMES, Nov. 5, 2004, at A18, available at http://www.nytimes.com/2oo4I1Ilo5/politics/campaignl
o5newsom.html (noting that eleven states passed constitutional amendments barring same-sex
marriages in November 2004 and citing to assertions made by certain democratic lawmakers). For
example, California Senator Diane Feinstein stated that Mayor Newsom's actions "'energize[d] a very
conservative vote"' in the 2004 presidential election, contributing to then-President George W. Bush's
election for a second term, and fueling the movements in states to pass the above-mentioned
constitutional amendments. Id. Senator Feinstein continued: "'I think it gave [conservatives] a position
to rally around. I'm not casting a value judgment. I'm just saying I do believe that's what happened. So
I think that whole issue has been too much, too fast, too soon .... [a]nd people aren't ready for it."' Id.
Massachusetts Congressman Barney Frank opined that Mayor Newsom had galvanized President
Bush's conservative supporters in battleground states, such as Ohio, by provoking voters' fears about
same-sex marriage with "spectacle weddings." Id.
io2. For a representative legal analysis, see, for example, Vikram David Amar, The California
Constitutionand Same-Sex Marriage:Even if California'sAnti-Gay-MarriageStatutes Violate the State
Constitution, San Francisco Was Still Wrong Not to Wait for the Courts, FINDLAW, Mar. 6, 2004,
http://writ.news.findlaw.com/amar/2004o3o5.html.
103. CAL. FAM. CODE § 300 (West 2004 & Supp. 2009); see also discussion supra note 2.
io4. See CAL. CONsT. art. III, § 3.5. For a thorough discussion of the California Supreme Court's

analysis of these issues, see Lockyer, 95 P.3d at 464-65.
1O5. See infra notes 185-9o and accompanying text.
io6. See Baehr v. Lewin, 852 P.2d 44, 68 (Haw. 1993) (holding that prohibition of marriages of
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decision. With the decision in In re Marriage Cases, California became
the first state supreme court to hold that (I) classifications based on
sexual orientation are suspect under the state constitution; and (2) the
fundamental right to marry, guaranteed by the California Constitution,
incorporates the right to marry a partner of the same sex." The court
applied the most searching level of scrutiny to the two statutes under
review (California Family Code sections 300 and 3o8.5), striking the
offending clause ("between a man and a woman") in section 300 and
striking section 308.5 in its entirety.' 8 The decision eliminated state
restrictions as to the gender of one's chosen marital partner." The
California Supreme Court authorized California's county clerks to
commence issuing marriage licenses to those same-sex couples seeking to
marry, beginning at 5:00 p.m. on June 16, 2oo8.II° Same-sex marriages
continued through November 4, 2008, but were halted once election
results indicated that Proposition 8 had passed."'
D.

8 AND STRAUSS V. HORTON
As noted above, opponents of same-sex marriage successfully placed
Proposition 8 on the November 4 ballot, hoping to enshrine into the
California Constitution language that would place the constitutional
protections applied in In re Marriage Cases out of reach of same-sex
couples." ' Proposition 8 passed and California halted the granting of
marriage licenses to same-sex couples."3 Challenges to the Proposition
were filed the day after the election." 4
Initially, three sets of petitioners challenged the validity of
Proposition 8."' In Strauss v. Horton, the petitioners are several
unmarried same-sex couples that wish to marry in California." 6 The Tyler
v. California petitioners include recently-married same-sex spouses in
California seeking to clarify the legal status of their marriage"7 and a notPROPOSITION

partners of the same gender constitutes a classification on the basis of sex which therefore, under the
Hawaii Constitution, must be subjected to strict scrutiny); Baker v. State, 744 A.2d 864, 867 (Vt. 1999)
(holding that exclusion of same-sex partners from the rights and benefits accompanying marriage
violates the "Common Benefits Clause" of the Vermont Constitution); see also Goodridge v. Dep't of
Pub. Health, 798 N.E.2d 941, 948 (Mass. 2003) (applying rational basis analysis and holding that the
state's prohibition on same-sex marriage violates the equal protection and due process clauses of the
Massachusetts Constitution).
1O7. 183 P.3d 384,399-402,451-53 (Cal. 2008).
lo8. Id. at 453.
1O9. See id.
iio. See supra note 8 and accompanying text.
Ii.
112.
113.
114.
115.
16.
117.

S.F. Same Sex Marriage FAQ, supra note sO.
See supra notes 4-6 and accompanying text.
See supra note ii and accompanying text.
See supra note i and accompanying text.
See supra note i1 and accompanying text.
Strauss Amended Petition, supranote i I,at 3-5.
Tyler Amended Petition, supra note iI,at i.
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yet-married same-sex couple hoping to marry in California. I8, In City and
County of San Francisco v. Horton, San Francisco was initially joined by
Santa Clara County and the City and County of Los Angeles in asserting
that Proposition 8 forced them to confront "inconsistent obligations
under state law," in that their compliance with Proposition 8 violated
their residents' equal protection rights."9 Subsequently, these cities and
counties were joined by eleven other localities in California.'20 Three
additional petitions were submitted by organizations that represent
groups in California whose rights are protected under the California
Constitution (e.g., African Americans, Asian Americans, Mexican
Americans, women, certain religious groups), and who claim that if
Proposition 8 is upheld, the constitutional protections enjoyed by the
individuals they represent will be at great risk, subject to revocation by a
simple majority of voters. 2 ' Ultimately, however, the California Supreme
Court did not join these parties, but invited them to "appear as amicus
curiae in [Strauss v. Horton].... The State of California and various
California officials are the named Respondents in these cases. In
particular, the following State of California officials are listed in one or
another case as Respondents: Debra Bowen (Secretary of State);
Edmund G. Brown (Attorney General); Scott B. Horton (Registrar of
Vital Statistics); Linette Scott (Deputy Director of Health
Information).'23 In an interesting twist on the typical alignment of
interests, Respondents side with the Petitioners in claiming that
Proposition 8 is unconstitutional.'24 Thus, the burden of defending
Proposition 8 fell to a group referred to in the litigation as the
' 5
"Interveners," comprised of the "Official Proponents of Proposition 8. " 1
118. Id.
119. S.F. Petition, supra note i i, at 4-5.
120. Consolidated Answer of Petitioners City & County of San Francisco et al. to Amicus Curiae
Briefs in Support of Intervenors, City & County of San Francisco v. Horton, No. i68o78 (Cal. Jan. 21,
2oo9), availableat http://www.courtinfo.ca.gov/courts/supremethighprofile/documents/sfresponse.pdf.
121. See Council of Churches Petition, supra note II; Equal Rights Advocates Petition, supra note
ii; Asian Am. Pac. Legal Ctr. Petition, supra note ii. These petitioners include the NAACP, the
Asian American Pacific Legal Center, the Mexican American Legal Defense and Education Fund,
Equal Rights Advocates, California Women's Law Center, California Council of Churches,
Progressive Jewish Alliance, Unitarian Universalist Legislative Ministry, the Episcopal Bishop of
California, and others. See Council of Churches Petition, supra note II; Equal Rights Advocates
Petition, supra note I i; Asian Am. Pac. Legal Ctr. Petition, supra note it.
122. News Release, Judicial Council of Cal., supra note ii.
123. See sources cited supra note Ii.
124. See Respondents' Answer Brief, supra note ix, at 75-87; Attorney General's Response to
Amicus Curiae Briefs at 2-12, Strauss v. Horton, Tyler v. California, City & County of San Francisco
v. Horton, Nos. S168O47, SI68o66, S168o78 (Cal. Jan. 21, 2009) [hereinafter AG's Response to Amicus
Briefs] availableat http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/agresponse.pdf.
125. In a November 19, 2oo8 order, the California Supreme Court granted the petition of the
Proposition 8's official proponents to intervene in the case. See News Release, Judicial Council of Cal.,
supra note 12; see also Interveners' Opposition Brief, supra note iI, at i. The interveners include five
individuals (Dennis Hollingsworth, Gail Knight, Martin Gutierrez, Hak-Shing William Tam, and Mark
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Dozens of amicus curiae briefs have been submitted in this case.126 In this
Article, I will incorporate discussion of two briefs in particular, which
were submitted by law professors. One brief was submitted on behalf of
Petitioners, representing the positions of twenty-eight professors of
family law at California's law schools ("Professors of Family Law
Supporting Petitioners"). 7 A second amicus brief was submitted by six
law professors (all but one of whom teach at institutions outside of
California) supporting Interveners and opposing Petitioners ("Law
Professors Opposing Petitioners"). 1s

Jansson) and "ProtectMarriage.com -Yes on 8," which served as the official campaign committee in
favor of Proposition 8. See Interveners' Answer to Amicus Curiae Briefs and Supplemental Response
to Pages 75-90 of the Attorney General's Answer Brief at i6-3o, Strauss v. Horton, Tyler v.
California, City & County of San Francisco v. Horton, Nos. S68o47 , S168o66, S168o78 (Cal. Jan. 21
2009) [hereinafter Interveners' Answer to Amicus Briefs], available at http://www.courtinfo.ca.gov/
courts/supreme/highprofile/documents/hollingsworthresponse.pdf.
126. See Courts: Supreme Court: High Profile Case: Proposition 8, Proposition 8 Supreme Court
Filings, http://www.courtinfo.ca.gov/courts/supreme/highprofile/prop8.htm (last visited May 17, 2009)
(listing the groups and individuals submitting briefs).
127. Application for Leave to File Amicus Curiae Brief and Brief of Amicus Curiae Professors of
Family Law in Support of Petitioners at 1-3, Strauss v. Horton, No. S168o47 (Cal. Jan. 15, 2009),
[hereinafter Brief of Professors of Family Law Supporting Petitioners], available at http://
www.courtinfo.ca.gov/courts/supreme/highprofile/documents/si68047-amcur-prof-famaw.pdf. This brief
was submitted by twenty-eight family law professors of California law schools including Stanford
University School of Law, University of California Berkeley School of Law (Boalt Hall), University of
California Los Angeles School of Law, University of California Hastings College of the Law,
University of California Davis School of Law, University of San Francisco School of Law, University
of Southern California School of Law, Pepperdine School of Law, Golden Gate University School of
Law, Santa Clara University School of Law, University of the Pacific McGeorge School of Law,
California Western School of Law, Loyola Marymount University School of Law, and Whittier Law
School. Id.
128. Application by Amicus Curiae Professors of Law for Permission to File Amicus Brief;
Amicus Curiae Brief by Professors of Law Opposing the Petitions Regarding Issue Number Three and
Regarding the Issue Set Forth on Pages 75-90 of the Answer Brief Filed by the Attorney General at
2-7, Strauss v. Horton, Tyler v. California, City & County of San Francisco v. Horton, Nos. S168o47,
SI68o66, S168o78 (Cal. Jan. i4, 2009) [hereinafter Law Professors Opposing Petitioners], availableat
http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/si68oxx-amcur-proflaw-opposing.pdf.
This brief was submitted on behalf of six law professors: Lynn D. Wardle, Professor of Law at
Brigham Young University Law School, Provo, Utah; Jane Adolphe, Associate Professor of Law at
Ave Maria School of Law, Naples, Fla.; A. Scott Loveless, adjunct faculty member at Brigham Young
University Law School, Provo, Utah; John Eidsmore, Oak Brook College of Law, Fresno, Cal.;
Richard Wilkins, at Brigham Young University Law School, Provo, Utah; and Scott T. FitzGibbon, at
Boston College Law School, Boston, Mass. Id. at 2-3. Several of these professors have published
articles arguing vociferously against the rights of gays, lesbians, and same-sex partners in family
matters. See generally, e.g., Jane Adolphe, The Case Against Same-Sex Marriage In Canada:Law and
Policy Considerations,18 BYU J. PUB. L. 479 (2004); Scott T. FitzGibbon, The Formless City of Plato's
Republic: How the Legal and Social Promotion of Divorce and Same-Sex Marriage Contravenes the
Principles and Undermines the Projects of the Universal Declaration of Human Rights, IssuEs LEGAL
SCHOLARSHIP, 2005, art. 5, at I, http://www.bepress.com/cgi/viewcontent.cgi?article=io59&context=ils;
Lynn D. Wardle, The Attack on Marriage as the Union of a Man and a Woman, 83 N.D. L. REV. 1365
(2007).
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Recognizing the importance of quick resolution of these challenges,
the California Supreme Court agreed to hear the cases, and allowed the
parties to circumvent the usual requirement that litigation commence at
the trial court level.' As noted in the introduction to this Article, the
court indicated that it would consider the following three questions: (i)
Is Proposition 8 invalid because it constitutes a revision of, rather than an
amendment to, the California Constitution?' (2) Does Proposition 8
violate the separation-of-powers doctrine under the California
Constitution? 3' (3) If Proposition 8 is not unconstitutional, what is its
effect, if any, on the marriages of same-sex couples performed before
adoption of Proposition 8? I32

129. Bob Egelko, State Supreme Court Rejoins Prop. 8 Battle, S.F. CHRON., Nov. 29, 2oo8, at AI,

available at http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2oo8/ /2o[MNJCI47QAJ.DTL&tsp=i.
13o. The Petitioners challenging Proposition 8 contend that the proposition is invalid because it
constitutes a "revision" of, rather than an "amendment" to, the California Constitution. See, e.g.,
Strauss Amended Petition, supra note ii, at 12-35; see also Reply in Support of Petition for
Extraordinary Relief at 1o-17, Strauss v. Horton, No. SI68o47 (Cal. Jan. 5, 2009) [hereinafter
Petitioners' Reply Brief], available at http://www.courtinfo.ca.gov/courts/supreme/highprofile/
documents/s168o47-reply-support-petition.pdf.
According to the Petitioners, the California
Constitution permits adoption of proposed state constitutional amendments (i.e., modifications that
"elaborate or improve upon existing constitutional principles") following a favorable vote by a
majority of the electorate. Strauss Amended Petition, supra note iI, at 14-15. By contrast, revisions
(i.e., constitutional modifications introducing "'far reaching changes in the nature of our basic
governmental plan"') require approval of the measure by two-thirds of the representatives in both
houses of the state legislature as a first step. Id. at 15 (quoting Amador Valley Joint Union High Sch.
Dist. v. State Bd. of Equalization, 583 P.2d 1281, i286 (Cal. I978)). Only after such approval can the
measure be submitted to the electorate or a constitutional convention. Id. Petitioners argue as follows,
in support of their contention that Proposition 8 introduces dramatic changes in the California
Constitution's protection of fundamental constitutional guarantees: "If permitted to stand, Proposition
8 would strike directly at the foundational constitutional principle of equal protection in a manner that
far transcends its immediate impact on a particular group, by establishing that an unpopular group
may be selectively stripped of fundamental rights by a simple majority of voters." Id. at 16. Because
there was no legislative approval of Proposition 8, the Petitioners argue that it is therefore not valid.
Id. at 14-15. For the Respondent's and Interveners' responses to Question i, see Respondent's
Answer Brief, supra note ii, at 22-53, and Interveners' Opposition Brief, supra note it, at 6-30,
respectively.
13i. The Petitioners also argue that Proposition 8 is an unconstitutional violation of separation of
powers, restricting the constitutionally granted role of the California courts as "enforcer[s] of
equality." Petitioners' Reply Brief, supra note 13o, at 35. Thus, Petitioners claim, Proposition 8
impermissibly alters the constitutionally mandated balance of powers among the branches of
California state government. Id. at 33-37. The Respondent's and Interveners' arguments in response
to Question 2 can be found in Respondent's Answer Brief, supra note i I, at 53-61, and Interveners'
Opposition Brief, supra note iI, at 30-35, respectively.
132. Petitioners and Respondent argue that Proposition 8, if valid, may not be applied
retrospectively to have any legal effect on the same-sex marriages performed in California in 2008. See
Respondent's Answer Brief, supra note i i, at 61-75; Petitioners' Reply Brief, supra note t3o, at 37-69.
In contrast, the Interveners contend that Proposition 8 operates to nullify existing same-sex marriages
in California. Interveners' Opposition Brief, supra note ii, at 40-41 ("[Rlegardless of whether
Proposition 8 voids [same-sex marriages performed in California in 2008] ab initio, there is no support
for the notion that [these] marriages are now valid or recognized under California law. There is only
one definition of marriage in California, and it recognizes only the union of a man and a woman.")
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the third question

133. Whatever the outcome of Strauss v. Horton, other states, like California, may face similar
questions. Legislatures, courts, and/or voters in each of the fifty states are addressing questions
relating to their state's legal recognition of families formed by gays and lesbians. See supra notes 56-74
and accompanying text. Although public opinion polls suggest that the public is becoming more
accepting of state recognition for such families and that attitudes across United States are increasingly
accepting of same-sex marriage, it is unlikely that fervent opposition to expansion of such recognition
will cease. For some representative public opinion polls, see CBS NEWS POLLS, THE PUBLIC'S VIEWS ON
SAME-SEX MARRIAGE (2008), available at http://www.cbsnews.com/htdocs/pdf/MAYB-GAY
MARRIAGE.pdf, and Cathy Lynn Grossman, Most Say Gay Marriage Private Choice, USA TODAY,
June 4, 2008, http://www.usatoday.com/news/nation/2oo8-o6-o3-gay-marriage-poll-N.htm.
Indeed, the Supreme Judicial Court in Massachusetts addressed a related question in the
context of a ballot initiative in Schulman v. Attorney General, 850 NE.2d 505, 506 (Mass. 2004). The
Massachusetts Supreme Judicial Court held that exclusion of same-sex couples from the institution of
marriage violated the Massachusetts Constitution. See Opinions of the Justices to the Senate, 802
N.E.2d 565, 572 (Mass. 2004); Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 948 (Mass. 2003).
Afterwards, same-sex marriage opponents drafted an initiative to introduce a same-sex marriage
prohibition into the Massachusetts Constitution. Schulman, 850 N.E. 2d at 507 . In Schulman, the court
held that the Attorney General's certification of the proposed voter initiative was proper, because the
initiative, if passed, would operate prospectively only. Id. The court further indicated that a
constitutional amendment cannot permissibly "affect the determination of the rights of the litigants, or
the application of the law, made by the court in a particular case." Id. That is, if the initiative's
operation was such that it "stripp[ed] from the parties the determinations [of rights] made in their
cases," it would violate state constitutional principles. Id.at 508; see Michael T. Mullaly, "'Til Death
Do Them Part?": Assessing the Permanence of Goodridge, 27 B.C. THIRD WORLD L.J. 499, 505 n.32,
505-06 (2007). In the end, the proposed Massachusetts amendment to eliminate the rights of same-sex
couples to marry was unsuccessful. Frank Phillips, Legislators Vote to Defeat Same-Sex MarriageBan,
BOSTON GLOBE, June 14, 2007, available at http://www.boston.com/news/globe/cityregion/
breaking-news/2007/o6/legislatorsvot_i.html. Thus, the question of the proposed amendment's
prospective or retrospective effect became moot.
In 1998 and 2000, one scholar considered similar questions about retroactive application of
such a constitutional amendment in Hawaii. See generally Mark Strasser, Baehr Mysteries,
Retroactivity, and the Concept of Law, 41 SANTA CLARA L. REv. 161 (2000); Mark Strasser,
Constitutional Limitations and Baehr Possibilities: On Retroactive Legislation, Reasonable
Expectations, and Manifest Injustice, 29 RuTGERs L.J. 271 (1998) [hereinafter Strasser, Constitutional
Limitations]. In the final analysis, the question became moot in Hawaii as well. Although the Hawaii
courts initially cleared the way for the authorization of same-sex marriages, see supra notes 66-67 and
accompanying text, in 1998 the legislature and electorate ratified a constitutional amendment that
vested the legislature with the authority to decide whether marriage in Hawaii should be reserved for
opposite-sex couples. See HAW. CONST. art. I, § 23 ("the legislature shall have the power to reserve
marriage to opposite-sex couples"); Baehr v. Miike, Civ. No. 91-1394-05 (Haw. Dec. 9, 1999), available
at http://www.state.hi.us/jud/2o37I.pdf (summary disposition order); Coolidge, supra note 67, at 20-21.
In December 1999, in its final resolution of the questions at issue in Baehr, the Hawaii Supreme Court
held that the amendment's passage removed the state's same-sex marriage prohibition set forth in
Hawaii Revised Statutes section 572-I "out of the ambit of the equal protection clause of the Hawai'i
Constitution," to the extent that the statute restricts same-sex couples from marrying. Baehr, Civ. No.
91-1394-05, at 2. It further held that whether or not section 572-1 did or did not violate the equal
protection clause of the Hawaii Constitution in the past, it now "must be given full force and effect."
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THE STRONG PRESUMPTION AGAINST RETROACTIVE APPLICATION
OF CHANGES IN CIVIL STATUTORY OR CONSTITUTIONAL LAW

"[T]he presumption against retroactive legislation is deeply rooted
in our jurisprudence, and embodies a legal doctrine centuries older than
our Republic."'" 3 The United States Supreme Court has repeatedly
reaffirmed this principle.'35 Indeed, this well-established presumption
guides state and federal lawmaking,' 36 and applies to changes in law
expressed as constitutional amendments or revisions, statutes, and
administrative rules.'37 It is frequently said that legislation is applied
prospectively, while judicial decisions apply retrospectively,' 38 although
this characterization overstates and
oversimplifies the application of
39
these principles in the two contexts.
The presumption against retroactive application finds its roots in
both constitutional and common law principles. For example, in
Landgraf v. USI Film Products, the United States Supreme Court
identified several provisions of the Federal Constitution articulating the
concerns underlying the "antiretroactivity principle.'. 4 In addition, the
principle also invokes basic notions of justice:
134. Landgraf v. USI Film Prods., 5 11 U.S. 244, 265 ('994).
135. See, e.g., INS v. St. Cyr, 533 U.S. 289, 315-17 (2001); Martin v. Haddix, 527 U.S. 343, 357
(1999); Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208-09 (1988); United States v. Sec. Indus.
Bank, 459 U.S. 70, 79 (1982).

136. For a discussion of the breadth with which this principle is applied, see, for example,
Hochman, supra note 3I; Jan Laitos, Legislative Retroactivity, 52 WASH. U. J. URn. & CONTEMP. L. 81,
81-86 (I997); Ann Woolhandler, PublicRights, Private Rights, and Statutory Retroactivity, 94 GEO. L.J.
lOi5,

I018-19 (2oo6); and Geoffrey C. Weien, Note, Retroactive Rulemaking, 30 HARV. J.L. & PUB.

POL'Y 749, 749-52 (2007).

137. See, e.g., Bowen, 488 U.S. 204. See generally Weien, supra note 136.
138. See, e.g., Sec. Indus. Bank, 459 U.S. at 79 ("The principle that statutes operate only

prospectively, while judicial decisions operate retrospectively, is familiar to every law student."); see
also Bradley Scott Shannon, The Retroactive and Prospective Application of Judicial Decisions, 26
HARV. J.L. &PUB. POL'Y 81 I, 849 (2003).

139. For discussion of the complexities in questions of the retroactivity of judicial determinations,
see Shannon, supra note 138. See generally Kermit Roosevelt III, A Little Theory Is a Dangerous
Thing: The Myth of Adjudicative Retroactivity, 31 CONN. L. REv. 1O75 (x999). For discussion of
circumstances in which statutory changes can be applied retroactively, see infra Part IV.A. The
permissibility of retroactive application may also depend on the nature of the rights or interests
affected. See generally Harold J. Krent, The Puzzling Boundary Between Criminal and Civil
Retroactive Lawmaking, 84 GEO. L.J. 2143 (1996) (examining distinctions regarding the permissibility
of retroactive application of legislation in criminal versus civil contexts).
140. 5 1 U.S. 244, 266 (i994). The Court cites the following federal constitutional provisions as
relevant:
The Ex Post Facto Clause flatly prohibits retroactive application of penal legislation. Article
I, § to, cl. i, prohibits States from passing another type of retroactive legislation, laws
"impairing the Obligation of Contracts." The Fifth Amendment's Takings Clause prevents
the Legislature (and other government actors) from depriving private persons of vested
property rights except for a "public use" and upon payment of "just compensation." The
prohibitions on "Bills of Attainder" in Art. I, §§ 9--Io, prohibit legislatures from singling out
disfavored persons and meting out summary punishment for past conduct. The Due Process
Clause also protects the interests in fair notice and repose that may be compromised by
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Elementary considerations of fairness dictate that individuals should
have an opportunity to know what the law is and to conform their
conduct accordingly; settled expectations should not be lightly
disrupted. For that reason, the "principle that the legal effect of
conduct should ordinarily be assessed under the law that existed when
the conduct took place has timeless and universal appeal."''4'

Proposition 8, as set forth in the Text of Proposed Laws contained in
the Voter Information Guide for California's November 4, 2008 election,
indicates that it "expressly amends the California Constitution by adding
a section thereto as section 7.5 of article I of the California Constitution"
stating, "[o]nly marriage between a man and a woman is valid or
recognized in California.' 4 In that this change in law, if determined by
the California Supreme Court to be valid, alters the California
Constitution, we look first to that document for guidance as to whether
the new policy can be applied retroactively.
Article XVIII, section 4 of the California Constitution specifies that:
"A proposed amendment or revision [to the constitution] ... takes effect

the day after the election unless the measure provides otherwise."'43
Section 4 was added by initiative to the California Constitution in 1970,
ratifying California's clear preexisting policy, as set forth by its supreme
court, that constitutional amendments or revisions that are placed before
retroactive legislation; a justification sufficient to validate a statute's prospective application
under the Clause "may not suffice" to warrant its retroactive application.
Id. (footnote omitted) (citation omitted). In a 1992 article, one author characterized examination of
the state constitutional grounds for the nonretroactivity principle as "largely neglected," and "ripe
for ...analysis." Marshall J. Tinkle, Forward into the Past: State Constitutions and Retroactive Laws,
65 TEMP. L. REV. 1253, 1253-54 (1992).
141. Landgraf,511 U.S. at 265 (footnote omitted) (quoting Kaiser Aluminum & Chem. Corp v.
Bonjorno, 494 U.S. 827, 855 (I99o) (Scalia, J., concurring)). The California Supreme Court quoted
Landgrafwith approval. McClung v. Employment Dev. Dep't, 99 P.3d 1015, 1021 (Cal. 2004); see also
Myers v. Phillip Morris Cos., 50 P.3d 751 , 758 (Cal. 2002). For a classic scholarly treatment of the
subject matter, see Hochman, supra note 31, at 692, stating that, "[p]erhaps the most fundamental
reason why retroactive legislation is suspect stems from the principle that a person should be able to
plan his conduct with reasonable certainty of the legal consequences." See Krent, supra note 139, at
2143 ("[Tlhe power to apply laws retroactively permits lawmakers to dash the settled expectations of
those governed by prior rules.").
142. 2008 VOTER INFORMATION GUIDE, supra note 6, at 128. The full text of Proposition 8 reads:
This initiative measure is submitted to the people in accordance with the provisions of
Article II, Section 8, of the California Constitution.
This initiative measure expressly amends the California Constitution by adding a section
thereto; therefore, new provisions proposed to be added are printed in italictype to indicate
that they are new.
SECTION i.Title
This measure shall be known and may be cited as the "California Marriage Protection
Act."
SECTION 2. Section 7.5 is added to Article I of the California Constitution, to read:
Sec. 7.5. Only marriage between a man and a woman is valid or recognized in California.

Id.
143. CAL. CONST. art. XVIII, § 4.
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the voters take effect upon the electorate's approval.'" Phrased
differently, this policy requires that a constitutional amendment "is
simply given force from and after its ratification, and.., operates
prospectively thenceforward."' 45 California's presumption against the
retroactive effect of changes to its constitution echoes the policies of its
sister states. 4 6 Most recently, in 2000, a California court of appeal
invoked the presumption against retroactive application to construe a
state constitutional amendment in Rosasco v. Commission on Judicial
47 In concluding that the electorate's passage of an
Performance.'
amendment governing the authority and composition of the Commission
on Judicial Performance under the California Constitution did not
authorize the actions sought by the appellant, the court reiterated the
well-settled principles:
Rosasco is seeking retroactive application of Proposition I9O ....The
difficulty with Rosasco's position is that (i) it is contrary to the general
rule that, in the absence of an express provision making it retroactive,
any change of law is presumptively prospective in application; and (2)
there is nothing in the record demonstrating any legislative intention
that would defeat this presumption, and render the change in the
Commission's jurisdiction enacted by Proposition I9O retroactive

rather than prospective only.

'

4

The court then continued:
The general rule, both in California and in the United States, is that
absent some clear indication to the contrary, any change in the law is
presumed to have prospective application only....
This well-established principle of law was firmly restated by our
Supreme Court in [Evangelatos v. Superior Court]. Like the instant
case, Evangelatos concerned the retroactive application of a voterapproved proposition.'49

144. See, e.g., Johnston v. Wolf, 28o P. 98o, 981 (Cal. 1929) (citing relevant precedent with approval
in holding that "it is beyond dispute" that constitutional amendments approved by the electorate
"become an effective part of the Constitution" upon "adoption and ratification" by the voters).
145. Kingsbury v. Nye, 99 P. 985, 989 (Cal. Dist. Ct. App. 19o8). More recently, article XVIII,
section 4 was given the same construction in California Compensation and Fire Co. v. CaliforniaState
Board of Equalization, 182 Cal. Rptr. 745, 747 (Cal. Ct. App. 1982) ("Article XVIII, section 4 of the
California Constitution provides that if a constitutional amendment is silent as to its effective date, it
becomes operative the day after the election.").
146. See, e.g., 16 AM. JUR. 2D Constitutional Law § 44 (2oo8) (citing to authority from multiple
states to support the proposition that, unless otherwise specified, newly-adopted state constitutional
provisions take effect from the time of their actual ratification or certification); accord 16 CJ.S.
Constitutional Law § 76 (2oo8) ("A constitutional amendment becomes effective upon approval or
ratification by the electorate, unless some other date is fixed by the constitution or the amendment
itself." (footnotes omitted)).
147. 98 Cal. Rptr. 2d III, 114-15 (Cal. Ct. App. 2000).
148. Id.
149. Id. at 115 (citing 753 P.2d 585 (Cal. 1988)).
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The policy set forth in section 4-that changes to the California
Constitution apply prospectively in the absence of express language in
the provision to the contrary-is in accord with California's well-settled
doctrine disfavoring retroactive application of statutes, as described by
the Rosasco court.
This presumption against retroactivity is also set forth in section 3 of
California's Civil Code, which was enacted as part of the first iteration of
the Civil Code in i872. ' California's courts have consistently adhered to
the following principle throughout California's history: "It is an
established canon of interpretation that statutes are not to be given
retrospective operation unless it is clearly made to appear that such was
the legislative intent."' 52 That is, "[i]t is settled that every statute will be
construed to operate prospectively unless the legislative intent to the
contrary is clearly expressed."' 53 Because the same principles apply to
retroactive construction of state constitutional provisions and civil
statutes, the precedents addressing the presumption against retroactive
operation are used interchangeably by the California courts.'54 In
addition, as the above references to Evangelatos v. Superior Court and
Rosasco v. Commission on Judicial Performance indicate, the same
principles regarding retroactive operation apply irrespective of whether
the provision construed was adopted by the legislature or the electorate.
The presumption against retroactive application of civil statutes and
constitutional provisions is so well established in state and federal law
that it is common to see state courts citing with approval the applicable
language and holdings articulated by federal courts. For example, in the
1988 California Supreme Court decision Evangelatos, the court cited
federal precedent in its exposition of the pervasive rule:
In resolving the statutory interpretation question, we are guided by
familiar legal principles. In the recent decision of United States v.
150. Id.

151. CAL. CIV. CODE § 3 (West 2007). The statutory language reads: "NOT RETROACrrVE. No part of
it is retroactive, unless expressly so declared." Id. The California Supreme Court has observed that
"Section 3 of the Civil Code embodies the common law presumption against retroactivity." In re
Marriage of Bouquet, 546 P.2d 1371, 1372 n.3(Cal. 1976).
152.
Western Sec. Bank v. Superior Court, 933 P.2d 507, 513 (Cal. 1997); Aetna Cas. & Surety Co.
v. Indus. Accident Comm'n, 182 P.2d 159, i61 (Cal. 1947).
153. Jones v. Union Oil Co., 25 P.2d 5, 6 (Cal. 1933).
154. See, e.g., Rosasco, 98 Cal. Rptr. 2d at T15 (citing as precedent for the nonretroactivity
principle as applied to a constitutional amendment the California Supreme Court's decision in
Evangelatos, 753 P.2d at 596, which concerned the application of a statute). Note, however, that
different rules may govern questions of retroactive application of changes in criminal law or criminal
procedure, and therefore, the principles that apply to those contexts are not addressed in this Article.
See generally Krent, supra note 139 (explaining differences in retroactivity concerns between civil and
criminal law). For a discussion of recent developments relevant to criminal law or procedure, see
generally Case Comment, State Postconviction Proceedings:Retroactive Application of New Rules, 122
HARV. L. REV. 425 (2oo8).
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Security Industrial Bank (1982) Justice (now Chief Justice) Rehnquist
succinctly captured the well-established legal precepts governing the
interpretation of a statute to determine whether it applies retroactively
or prospectively, explaining: "The principle that statutes operate only
prospectively, while judicial decisions operate retrospectively, is familiar
to every law student. [Citations.]This court has often pointed out: '[T]he
first rule of construction is that legislation must be considered as
addressed to the future, not to the past. ... The rule has been expressed
in varying degrees of strength but always of one import, that a
retrospectiveoperation will not be given to a statute which interferes with
antecedent rights•., unless such be "the unequivocal and inflexible
import of the terms, and the manifest intention of the legislature."'
[Citation.]"' 5
The Evangelatos court then summarized the treatment of this
presumption in California jurisprudence:
California authorities have long embraced this general principle[,
which] ... has been repeated and followed in innumerable decisions.
Indeed, Civil Code section 3 ...represents a specific legislative

codification of this general legal principle.... [reflecting] the common
understanding that legislative provisions are presumed to operate
prospectively, and that they should be so interpreted "unless express
language or clear and unavoidable implication negatives the
presumption."
...
[N]umerous precedents demonstrate that California continues to
adhere to the time-honored principle..• that in the absence of an
express retroactivity provision, a statute will not be applied
retroactively unless it is very clear from extrinsic sources that the
Legislature or the voters must have intended a retroactive
application. 56
In the civil context, the presumption against retroactive application
of changes in law is rebuttable under certain circumstances. The
remainder of this Article proceeds through the following steps in the
analysis: (a) a determination of whether the application of Proposition 8
to terminate the marital status of California's existing same-sex
marriages is a "retroactive" application;'57 (b) a determination of whether
there is clear and express language in Proposition 8 manifesting the

155. 753 P.2d at 596 (alterations in original) (citation omitted) (quoting United States v. Sec.
Indus. Bank, 479 U.S. 70, 79-80 (1982)). Because the principles concerning retroactive application of
judicial decisions differ from those governing civil statutes and constitutional provisions, this Article's
analyses are limited to these latter two mechanisms of altering the law. For a discussion of the issues
relevant to retrospective versus prospective application of judicial decisions, see Shannon, supra note
138, at 849-52.
i56. 753 P.2d at 597-98 (footnote omitted) (citations omitted) (quoting Glavinich v.
Commonwealth Land Title Ins. Co., 209 Cal. Rptr. 266, 271 (Cal. Ct. App. 1984)).
157. See infra Part III.
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voters' intention that the Proposition have such retroactive effect;"5 and
(c) a determination of whether, even if a clear and express manifestation
of such intent is present, the retroactive application of Proposition 8 is
unconstitutional, and therefore impermissible." 9
III. RETROACTIVITY, MARRIAGE, AND PROPOSITION 8
In order to determine whether or not the proposed applications of
Proposition 8 are retroactive, we must first examine the meaning of the
concept retroactivity in California jurisprudence. This analysis
necessarily requires that we also consider how marriage-an institution
of great interest to the state and highly valued in American culture and
life-would be affected by various forms of retroactive application of
Proposition 8.
A.

RECOGNIZING "RETROACTIVITY"

Charles Hochman, in his classic and influential article in the Harvard
Law Review observed: "A retroactive statute is one which gives to
preenactment conduct a different legal effect from that which it would
have had without the passage of the statute." ' 6° This characterization is
consistent with formulations in California and federal law. In 1947, in
Aetna Casualty & Surety Co. v. Industrial Accident Commission, the
California Supreme Court defined a retrospective law as "one which
affects rights, obligations, acts, transactions and conditions which are
performed or exist prior to the adoption of the statute.' 6' More recently,
in 1997, in Western Security Bank v. Superior Court,the court opined that
"[a] statute has retrospective effect when it substantially changes the
legal consequences of past events. ' In 2002, in Myers v. Philip Morris
Cos., the California Supreme Court cited with approval the U.S.
Supreme Court's language in Landgraf that a change in law has a
retroactive effect if it "'impair[s] rights a party possessed when he
acted."" 63 In McClung v. Employment Development Department,
California's highest court spoke of retroactive changes in law as those
that "interfere[] with antecedent rights."' 64 In Californiansfor Disability
Rights v. Mervyn's LLC, the court emphasized that "[i]n deciding

158. See infra Part IV.

159. See infra Part V.
i6o. Hochman, supra note 31, at 692.
I6I. 182 P.2d 159, i6o (Cal. I947); see also McClung v. Employment Dev. Dep't, 99 P.3d 1015,
IOI9 (Cal. 2004).
162. 933 P.2d 507, 513 (Cal. 1997); see also Ware v. Heller, 148 P.2d 410, 413 (Cal. 1994) ("A

retrospective law is one that relates back to a previous transaction and gives it some different legal
effect from that which it had under the law when it occurred.").
163. 50 P.3d 751, 763 (Cal. 2002) (quoting Landgraf v. USI Film Corp., 511 U.S. 244, 280 (1994)

(alteration in original)).
164. 99 P.3d at 1021.
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whether the application of a law is prospective or retroactive, we look to
function, not form. We consider the effect of a law on party's rights and
liabilities .... 65

Underlying these formulations is the basic and "elementary"
principle of fairness, set forth in Landgrafand endorsed by the California
Supreme Court, that "individuals should have an opportunity to know
what the law is and to conform their conduct accordingly; settled
expectations should not be lightly disrupted."' Clearly, therefore, if
individuals engage in conduct -particularly conduct with important
consequences such as the acquisition of legal rights or legal obligationsan application of a subsequent change in law to alter those rights or
obligations, is a retroactive application.
Applying California's definitions of retroactivity to the context of
Proposition 8, the relevant "conduct," "act," or "event" is the entry into
legally sanctioned matrimony in California at a time when marriage
between two same-sex partners was unquestionably permissible.' 67 The
relevant "consequences" are, in the first instance, all of the tangible
rights, benefits, and obligations attendant to marriage in California.' 6s
There are literally hundreds of such legal incidents that accompany
marriage, including, but not limited to:
the right to inherit without a will; the right to sue for the wrongful
death of a spouse; vested community property rights with respect to
property acquired during the relationship; testimonial privileges; the
right to inherit without a will; and presumptions that a child born to
one of the spouses is the legal child of both spouses. ' 6

165. 138 P.3d 207, 211 (Cal. 2oo6) (emphasis added) (citations omitted) (internal quotation marks
omitted).
166. Landgraf,511 U.S. at 265; see supra notes 140-41 and accompanying text.
167. See supra notes 3,7, io7-IO and accompanying text.
168. Professors of Family Law Supporting Petitioners, supra note 127, at 16.
169. Id. (footnotes omitted). In Goodridge, the Massachusetts Supreme Judicial Court identified
many more of the rights available to married partners:
The benefits ... are enormous, touching nearly every aspect of life and death. The
department [of public health] states that "hundreds of statutes" are related to marriage and
to marital benefits. With no attempt to be comprehensive, we note that some of the
statutory benefits conferred by the Legislature on those who enter into civil marriage
include, as to property: joint... income tax filing;.., the right to share the medical policy of
one's spouse;... [rights to spousal support;] and the right to bring claims for.., loss of
consortium, and for funeral and burial expenses and punitive damages resulting from tort
actions.
Exclusive marital benefits that are not directly tied to property rights include the
presumptions of legitimacy and parentage of children born to a married
couple;... evidentiary rights, such as the prohibition against spouses testifying against one
another about their private conversations[;] ...qualification for bereavement or medical
leave to care for individuals related by blood or marriage;... the application of predictable
rules of child custody, visitation, support, and removal out-of-State when married parents
divorce; priority rights to administer the estate of a deceased spouse who dies without a
will,.., and the right to [be buried with] one's deceased spouse.
798 N.E.2d 941, 955-56 (Mass. 2003) (citations omitted).
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But, as the California Supreme Court underscored in In re Marriages
Cases, marriage is much more than the sum total of its attendant legal
rights, benefits, and obligations. 7 ' The status of marriage is recognized
within our society as an "historic and highly respected designation"
accorded "dignity, respect" and a unique cultural meaning that
transcends the accumulated legal incidents of marriage. "' Therefore, the
relevant consequences of entering into legally sanctioned marriage in
California include the acquisition of legal and social recognition of the
relationship as a marriage, with all of the attributes, tangible and
intangible, that accompany marriage in California. As noted below, one
of the core attributes of marriage is its inherent aspiration toward
permanence during the lives of the partners.'72 Throughout our legal
history, entry into a marriage that is legally valid at its inception has been
accompanied by a state guarantee of its continued legal validity, for as
long as both partners live and wish to remain married.'73
B.

CONSTRUING PROPOSITION

8

The California Supreme Court asked the parties in Strauss v. Horton
to address the following question, among others: "If Proposition 8 is not
unconstitutional, what is its effect, if any, on the marriages of same-sex
couples performed before adoption of Proposition 8?"' 4 The first issue
one must address in responding to this question is whether any proposed
application of Proposition 8 is retroactive in effect. If so, Proposition 8
must be subject to the presumption against retroactive application and
examined to determine if there exists clear, unambiguous, and express
language evidencing voter intent to apply it retroactively.' Any
application of Proposition 8 that alters any of the legal effects of
California's existing same-sex marriages must be construed to be
retroactive.
In Strauss v. Horton, the Interveners and Law Professors Opposing
Petitioners interpret Proposition 8 as requiring the state to terminate its
legal recognition of California's existing same-sex marriages commencing
the day after the election. 6 They assert that such an application falls
outside of the scope of the nonretroactivity principle as a prospective, not
a retrospective, application.'77 They do not dispute that California's
170. 183 P.3 d 384,434-35 (Cal. 2008).
171. Id. at 434.
172. See infra notes 237-53 and accompanying text.
173. See infra notes 237-53 and accompanying text.

174. See supra note 13 and accompanying text.
175. See infra Part IV.
176. See Interveners' Answer to Amicus Briefs, supra note 125, at 16-18; Law Professors Opposing
Petitioners, supranote 128, at 4, 10-13.
177. See Interveners' Answer to Amicus Briefs, supra note 125, at 16-18; Law Professors Opposing
Petitioners, supranote 128, at 4, 10-13.
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existing same-sex marriages were valid at the time performed and prior
to Proposition 8's passage. 1"8 They argue, however, that once Proposition
8 passed, California's existing same-sex marriages ceased to be legally
valid.'79 They state that such operation of Proposition 8 is prospective
because the withdrawal of recognition occurred after Proposition 8's
passage.'8' While this is a creative interpretation, it is seriously flawed.
And, indeed, articles published by two of the Law Professors Opposing
Petitioners underscore some of the most important reasons why that
interpretation fails. 8, In the remainder of this Part, I examine the
concept of retroactivity as applied to Proposition 8, and address the
substance of the various parties' positions with respect to the following
three interpretations of the intended effect of Proposition 8 on
California's existing same-sex marriages: (i) a retroactive application of
Proposition 8 to invalidate California's existing same-sex marriages from
their inception; (2) a retroactive application of Proposition 8 to
invalidate California's existing same-sex marriages beginning November
5, 2008; and (3)a prospective application of Proposition 8 to preclude the
formation of new same-sex marriages beginning on November 5, 2008.
.. Retroactive Application of Proposition8 to Invalidate
California'sExisting Same-Sex Marriagesfrom Their Inception
One interpretation of Proposition 8's intended impact on
California's existing same-sex marriages is that the Proposition voids
these marriages from their inception. None of the parties in Strauss v.
Horton are seriously proffering this interpretation."' However, it is
useful here for us to examine the legal effects of such an application in
order to provide a context for evaluating the interpretation that
Interveners do put forth, which is discussed below. Is"
Interpreting Proposition 8 to void California's existing same-sex
marriages from their inception would treat these marriages as if they had
never existed. As such, it would destroy all of the rights, benefits, and
obligations of the marriages that had accrued to the approximately
36,ooo same-sex partners who were married by the State of California.
Such an application would therefore operate in a manner similar to
marital annulments. Annulments "relate back," and literally erase any
legal effects that would have accompanied a valid marriage.' Thus,
178. See Interveners' Answer to Amicus Briefs, supra note 125, at i8; Law Professors Opposing
Petitioners, supra note 128, at 4, 10-13.
179. See Interveners' Answer to Amicus Briefs, supra note 125, at 16-18; Law Professors Opposing
Petitioners, supra note 128, at 4, 10-13.
18o. See Interveners' Answer to Amicus Briefs, supra note 125, at 16-18; Law Professors Opposing
Petitioners, supra note 128, at 4, 10-13.
181. See infra notes 242-46 and accompanying text.
182. See Interveners' Answer to Amicus Briefs, supra note 125, at 16-3o.
183. See infra Part III.B.2.
184. See Sefton v. Sefton, 291 P.2d 439, 440 (Cal. 1955) ("It has been said that an annulment decree
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pursuant to this interpretation of Proposition 8, even if the litigants
stipulated that these same-sex marriages were valid at the time they were
entered into, if the Proposition is interpreted to operate like an
annulment, it would "undo" all legal incidents of those marriages.
The inapplicability of this annulment-like interpretation in the case
of the same-sex marriages formed in 2008 is highlighted by a comparison
to the California Supreme Court's treatment of the same-sex unions
authorized by San Francisco Mayor Gavin Newsom in 2004."85 The court
held that the marriages attem ,ted by same-sex couples in 2004 were
invalid "from their inception."' The 2004 attempted marriages had been
performed pursuant to the instructions of a state actor who did not have
the authority to contravene the then-governing statutes restricting
marriage to a union of a man and a woman.' Existiny law at that time
precluded the formation of any same-sex marriages.' Therefore, these
attempted marriages were "void and of no legal effect from their
inception. '"'S' By contrast, when California's existing same-sex marriages
were formed in 2008, state officials acted in full compliance with
California law and under the explicit instructions of the California
Supreme Court, as set forth in its May 15, 2008 decision. ' 90 At that time,
no existing statute or other policy prohibited same-sex marriages.' 9' The
2008 marriages were, unquestionably, valid at their inception, in that the
legal status of those same-sex marriages today is governed by the law in
effect in California at the time they were formed.
The circumstances in which marriages can be declared void are
extremely limited in California and its sister states.'92 Each state identifies
certain substantive restrictions on the right to marry. No state permits
plural or polygamous marriages (that is, marriages to more than one
person at a time) or incestuous marriages (that is, marriages between
persons of close family relationships as specified by statute).'" Under no
has the effect Lf declaring a marriage void ab initio. A divorce in this state merely dissolves the
existing marriage, leaving intact the marriage relationship between the time of the marriage ceremony
and the entry of the final decree. An annulment, on the other hand, has been said to 'relate back' and
erase the marriage and all its implications from the outset."); Steve Escalera, California Marital
Annulments, II J. CONTEMP. LEGAL ISSUES 153, 154 (2000).

185.
i86.
187.
188.
189.
i9o.
19t.
192.

See Lockyer v. City & County of San Francisco, 95 P.3d 459,462 (Cal. 2004).
Id. at 495 (emphasis added).
Id. at 472.
Id. at 495.
Id.
See supra note 7 and accompanying text.
See supra note 7 and accompanying text.
See infra notes 193-05 and accompanying text.

193. See NATIONAL SURVEY OF STATE LAWS 385-402 (Richard A. Leiter ed., 6th ed. 2oo8). While all

states prohibit incest, states vary somewhat with respect to which family relationships come within the
prohibition. Note, Inbred Obscurity: Improving Incest Laws in the Shadow of the "Sexual Family," 119
HARv. L. REV. 2464, 2470-71 (2oo6). The greatest variability among statutes is in the treatment of first
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circumstances are marriages that fall within these prohibitions valid, and
any such attempted marriages are void ab initio, that is, void from the
beginning, or at their inception. I"4 They are treated as "legal nullities that,
in theory, never existed in the first place," and no judicial action is
needed to render them void.'95 Because these marriages contravene
public policy, there is no way that the
96 parties can escape this prohibition
and validate a marital relationship.'
There are other restrictions on the validity of marriages, rendering
certain marriages to be "voidable."'" Voidable marriages "contain a
defect that, although not serious enough to render the marriage
automatically void," permit a marital partner or his or her representative
to petition the court to have the marriage voided." In most jurisdictions,
marriages involving persons who are underage or mentally "incapable"
of entering into marriage are voidable, as are marriages for which
consent was obtained by fraud or force."9 If an action to void the
marriage is brought and the marriage is voided, the marriage will be
treated as void from its inception-that is, none of the legal incidents of
marriage will attach." Unlike void marriages, voidable marriages can be
ratified by the parties, if the parties continue to live together as a married
couple once the defect no longer exists (e.g., a minor comes of age, or a
person with a mental disorder recovers)."' Once a previously voidable
marriage is ratified by the parties, it is no longer voidable." 2 All of these
bases for the voiding of marriages operate under the premise that the
governing law in the jurisdiction at the time the parties attempted to
marry prohibited the marriage in question. By contrast, at the time the
same-sex marriages entered into in California in 2008 were ratified, the
law recognized those marriages as valid, and the law at the point of
inception governs the determination of a marriage's validity. 3 There is
only one circumstance set forth in California's statutes in which a
marriage that was valid at its inception can be voided based on a
cousins, former in-laws, and other familial relationships based on marriage (e.g., stepsiblings).
Christine McNiece Metteer, Some "Incest" Is Harmless Incest: Determining the FundamentalRight to
Marry of Adults Related by Affinity Without Resorting to State Incest Statutes, 1O KAN. J.L. & PUB.
POL'Y 262, 277-78 (2o0).

194. See, e.g., Terry L. Turnipseed, How Do I Love Thee, Let Me Count the Days: Deathbed
Marriagesin America, 96 Ky. L.J. 275, 28o (2007-2oo8).
195. Id.
196. Escalera, supra note 184, at 156.
197. Id.
198. Id. at 155.
199. See, e.g., CAL. FAM. CODE § 2210 (West 2004); Escalera, supra note 184, at 156.
200. Escalera, supra note 184, at 155-56.
2oi. Id.
202. Id.

203. Sutton v. Sutton, 55 P.2d 261, 262 (Cal. Dist. Ct. App. 1936) (asserting the general principle
that "[m]atters occurring after marriage cannot be the basis of an annulment suit").
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circumstance that occurs subsequent to its validation. A marriage in
California can be annulled where
[tihe husband or wife of either party was living and the marriage with
that husband or wife was then in force and that husband or wife (i)
was absent and not known to the party commencing the proceeding to
be living for a period of five successive years immediately preceding
the subsequent marriage for which the judgment of nullity is sought or
(2) was generally reputed or believed by the party commencing the
proceeding to be dead at the time the subsequent marriage was
contracted."
Even in these unusual circumstances, however, the annulment action
must be brought by one of the parties,or someone acting on behalf of one
of the parties. By contrast, if Proposition 8 is interpreted to require the
voiding of California's existing same-sex marriages, the state would be
acting unilaterally, forcing retroactive invalidation of the relationship.
Such state action nullifying marriages valid at their inception would be
unprecedented."
The effects on the parties, their families, and the larger community
of invalidation of marriages that were valid at their inception are
dramatic. At the most concrete level, an obvious loss is each marital
partner's interest in 50% of the community property earned by his or her
partner during the existence of the marriage. In California, community
property acquired by marital partners during the marriage is jointly
owned and subject to equal division upon death of either party or
dissolution of the marriage in the absence of a written agreement
between the marital partners to the contrary'06 This impairment of
vested property interests alone raises serious constitutional problems.2"
204. CAL. FAM. CODE § 22IO(b).
205. One can analogize to two other situations in which states changed policies regarding their
recognition of marriages. Most states have abolished common law marriage, many of them early in the
twentieth century. See Ellman et al., FAMILY LAW, supra note 44, at 85 (identifying only ten states that
currently recognize common law marriages contracted within their borders). Despite the important
public policies that prompted these changes, states did not withdraw or otherwise terminate their
recognition of common law marriages that had been entered into prior to the passage of these legal
reforms. See Professors of Family Law Supporting Petitioners, supra note 127, at 25-27. In addition,
states did not withdraw their recognition of interracial marriages upon passing statutes that prohibited
such marriages. See, e.g., id. at 27-28; Strasser, Constitutional Limitations, supra note 133, at 307
(noting that even in the context of "newly adopted antimiscegenation laws," prospective operation was
the general rule). Thus again, even in the face of strong public policies motivating passage of the
antimiscegenation laws, interracial marriages entered into prior to the laws' passage were recognized
as valid. Id. at 307-11. This analogy is particularly apt in light of the California Supreme Court's
reliance in In re Marriage Cases on the precedent set by its predecessor court in Perez v. Sharp, the
landmark 1948 decision holding California's antimiscegenation law unconstitutional under the state
constitution. See In re Marriage Cases, 183 P. 3d 348, 453 (Cal. 2oo8); Perez v. Sharp, 198 P.2d 17, 29
(Cal. 1948).
206. CAL. FAM. CODE § 751 (West 2004) (stating that marital partners' interests in community
property are "present, existing, and equal"); id. § 2550 ("Except upon the written agreement of the
parties.., or as otherwise provided in ...[these statutes], the court shall ... divide the community
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But, this annulment-like application of Proposition 8 would go well
beyond the loss of community property acquired during the marriage and
other similarly tangible benefits. Such retroactive application would
undermine the expectations of those same-sex partners who married in
California in 2008 and made important life decisions in reliance on the
state's recognition of their marriages. Partners may have given up or
changed employment, moved their residences, and made a range of
financial and personal decisions consistent with their commitment to a
long-term, legally recognized marriage to the other partner. Partners may
have brought children into their families, either through commencing a
procreative process or through adoption. If one of the partners is not
biologically related to the child, and had relied on California's marital
presumption to establish parentage, the claim of parentage of that
partner might be in doubt2 Such retroactive application of Proposition
8 would disturb the continuity and stability otherwise characterizing the
family environments in which the children within these families live.
Psychological research clearly demonstrates that continuity and stability
in family relationships is of critical importance to the healthy social and
emotional development of children." And while most children weather
the death or divorce of parents and go on to lead satisfying and
productive lives, there is also much evidence that such dissolution of
their families provides substantial challenges for children... "Erasing"
the legal existence of these marriages when the parties do not desire such
termination would, to say the least, have highly disruptive impacts on the
lives of these marital partners and their families, and would clearly
contravene those public policies that express the state's strong and

estate of the parties equally.").
207. See infra Part V.B.
208. See, e.g., CAL. FAM. CODE § 7540 (West 2004) (articulating the presumption that the marital

partner of the "wife" is the parent of a child born during the marriage); id. §§ 7611-7612 (setting forth
the various bases on which parentage of a child may be presumed and providing a balancing test for
resolution of conflicts between or among presumptions).
209. See, e.g., Marsha Garrison, Reviving Marriage:Could We? Should We?, io J.L. & FAM. STUD.
279, 302-It (2008); Robin Fretwell Wilson, Evaluating Marriage: Does Marriage Matter to the

Nurturing of Children?, 42 SAN DIEGO L. REv. 847, 851 (2005); see also In re Marriage Cases, 183 P.3 d
at 425 (emphasizing the benefits to children from a "stable two-parent family environment" and the
importance of the "added security that comes from the knowledge that his or her parental
relationships with a child will be afforded protection by the government against the adverse actions or
claims of others").
21o. E.g., Ellman et al., FAMILY LAW, supra note 44, at 252-60 (summarizing the effects of divorce

on children); accord Paul R. Amato & Bruce Keith, ParentalDivorce and the Well-Being of Children:
A Meta-Analysis, i1o PSYCHOL. BULL. 26, 29-40 (199i); Robert E. Emery, Postdivorce Family Life for
Children: An Overview of Research and Some Implications for Policy, in THE PosTDvORcE FAMILY:
CHILDREN, PARENTING, AND SocIETY 3, 3 (Ross A. Thompson & Paul R. Amato eds., 1999); E. Mavis
Hetherington et al., What Matters? What Does Not? Five Perspectives on the Association Between

MaritalTransitionsand Children'sAdjustment, 53 AM. PSYCHOLOGIsT 167, 178-8o (1998).
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unequivocal interest in promoting family stability and the welfare of
children.
There are other losses, however, that speak to the meaning of
marriage in law and society. Marriage occupies a unique place in our
laws and culture because the partners and society intend for the marital
relationship to become pivotal in the parties' lives, serving as the
foundation of a family into which others, such as children or extended
family, may be added. At the essential core of legal and social
conceptions of marriage is the enduranceof the marital relationship once
formed. The partners hope and aspire to permanence. They expect that
this relationship will continue until one party dies or one of them chooses
to terminate it. The state shares that goal of longevity with the parties,
and therefore insulates marriages from disruptive state intervention. And
indeed, as noted below, the functions that the family serves for society
rely, to a great extent, on these expectations."' Because these aspirations
toward permanence are so important to society at large, marital law is
structured to reinforce these expectations and to promote the durability
of the relationship." ' It would, therefore, be strange indeed, and quite
counterproductive, in light of the roles marriage serves in society, for the
state to suddenly become a unilateral force mandating retroactive
voiding of marriages that were unquestionably valid at their inception.
2. Retroactive Application of Proposition8 to Invalidate
California'sExisting Same-Sex Marriages as of November 5,
2008

In their most recent submissions to the court, Interveners do not
question whether California's existing same-sex marriages were valid at
their inception. They acknowledge the validity of these marriages prior
to Proposition 8's passage." 3 Interveners would treat California's existing
211. See infra notes 224-36 and accompanying text.
212. See infra notes 224-36 and accompanying text. In Maynard v. Hill, 125 U.S. 190, 210-I1

(1888), the U.S. Supreme Court observed:
[Marriage] is something more than a mere contract. The consent of the parties is of course
essential to its existence, but when the contract to marry is executed by the marriage, a
relation between the parties is created ....
The relation once formed, the law steps in and
holds the parties to various obligations and liabilities. It is an institution, in the maintenance
of which in its purity the public is deeply interested, for it is the foundation of the family
and of society, without which there would be neither civilization nor progress.
Id. Indeed, over a century later, the law still does not permit marital partners to terminate their
relationship without the supervision of the state, which establishes standards and procedures for that
purpose. See generally Ellman et al., FAMILY LAW, supra note 44, at 207-32 (summarizing national
trends in standards governing marital dissolution). While marital dissolution policies vary from state to
state, every state requires a waiting period of at least six months prior to granting a marital dissolution,
and many states require substantial evidence that the marriage is no longer viable. See id. Some grant
dissolution only when the partners have lived separate and apart for a period of time that in some
states can extend as long as two to three years. See id. at 218-i9.
213. In their initial Opposition Brief, Interveners claimed that California's existing same-sex
marriages were invalid the day after Proposition 8 was passed, "regardless of whether Proposition 8
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same-sex marriages as void, however, beginning on November 5, the day
after Proposition 8 was adopted."' Proponents of Proposition 8 focus on
the Proposition's present tense wording (i.e., "Only marriage between a
man and a woman is valid or recognized in California"),215 and argue that
the Proposition operates prospectively if it requires the state to
discontinue or terminate recognition of valid same-sex marriages
beginning on November 5 and going forward.26 The Interveners are
joined in this position by the Law Professors Opposing Petitioners." 7 The
thrust of their argument is that this application of Proposition 8 does not
require the state to declare that California's existing same-sex marriages
had never existed. Rather, they assert, it requires the state to declare that
the same-sex marriages no longer existY
Indeed, there are some deleterious consequences to the parties and
their children that would be avoided if the retroactive effect did not erase
all of the legal incidents to the marriage from the point of inception. The
spouses' respective interests in the community property that accrued
between the date of marriage and November 4 would remain intact. A
child born to the couple between the date of marriage and November 4
would still be viewed as a child born into, and initially raised within, a
legally recognized marriage. Such an application of Proposition 8,
however, would preclude continued state recognition of those marriages.
The state would be required to declare the partners "unmarried" as of
November 5, and therefore disqualified from continued enjoyment of the
rights, privileges, and benefits that accompany marriage from that point
forward.
Application of Proposition 8 in this manner would operate as the
functional equivalent of a state-mandated divorce imposed upon the
partners in circumstances in which neither partner seeks dissolution of
the marriage. There is absolutely no precedent for actions having the
effect of state-coerced marital dissolutions. Indeed, in every state, marital
dissolution is, and always has been available (if available at all) only on
petition by one or both parties. Although state legislatures acquiesced to
voids interim marriages ab initio" or treats them as valid through November 4 and invalid thereafter.
Interveners' Opposition Brief, supra note ii, at 40-41. In their Answer to Amicus Curiae Briefs,
however, they disclaimed the possibility that Proposition 8 invalidates California's existing same-sex
marriages from inception. Interveners' Answer to Amicus Briefs, supra note 125, at 21 ("Nor does
Proposition 8 declare such marriages void ab initio or alter their past legal consequences. Rather, it
establishes which validly performed marriages (only those 'between a man and a woman') can be
legally recognized as marriagesin the present." (citation omitted)).
214. Interveners' Opposition Brief, supra note II, at 37-38.
215. 2008 VOTER INFORMATION GUIDE, supra note 6.
216. See Interveners' Answer to Amicus Briefs, supra note 125, at 21, 3o; Law Professors Opposing
Petitioners, supranote 128, at 3.
217. See Law Professors Opposing Petitioners, supra note 128.
218. See Interveners' Answer to Amicus Briefs, supra note 125, at 22-27; Law Professors Opposing
Petitioners, supranote 128, at 4, 10-13.
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the increased demand for no-fault divorce in the 1970s and I98os by
adopting less onerous standards and procedures for exiting marriage,
none of the reforms in divorce law allow someone other than one of the
parties to initiate a marital dissolution."' Indeed, one might view the
divorce law reforms as state legislative concessions to marital partners'
quest for greater personal freedom in determining for themselves when
their marriage is no longer viable-a characterization inapposite to the
state-initiated and mandated marital termination that Proposition 8's
supporters urge."' And, as noted below, such state action would clearly
219. Beginning with California's passage of the nation's first "no-fault" marital dissolution statute,
effective in 1970, all states ultimately adopted one no-fault ground for divorce. Ellman et al., FAMILY
LAW, supra note 44, at 212-19; J. Herbie DiFonzo & Ruth C. Stem, Addicted to Fault: Why Divorce
Reform Has Lagged in New York, 27 PACE L. REV. 559, 583-87 (2007). However, approximately twothirds of the states also retained fault-based grounds. Ellman et al., FAMILY LAW, supra note 44, at 218-

19. Despite this "liberalization" in access to divorce, marital dissolution has never been imposed on a
couple at the initiation of a third party or the state. For a comprehensive review of policies regarding
divorce in American jurisdictions, see generally id. at 207-32, 248-49, 260-65.
220. In addition, Interveners and Law Professors Opposing Petitioners claim that such mandated
terminations of marriages valid at their outset "[do] not raise retroactivity problems" because "the
rights and obligations of marriage have always been subject to legislative control and change."
Interveners' Answer to Amicus Briefs, supra note 125, at 3o; see also Law Professors Opposing
Petitioners, supra note 128, at 38-41. Their briefs cite In re Marriage of Walton, 104 Cal. Rptr. 472
(Cal. Ct. App. 1972), as support. In In re Marriage of Walton, a wife challenged the application of
California's new no-fault divorce standards to the termination of her marriage, which was formed at a
time when fault-based standards governed dissolution of marriage. Id. at 475. She claimed that
employing the new standards unconstitutionally impaired her contractual rights and constituted "a
retroactive application of law... depriving her of a vested interest in her married status in violation of
the due process of law." Id. In response, the court distinguished the marital union from other
contracts, noting that the state's "substantial public interest" in marriage renders it "subject to plenary
control by the state," which reserves the "power... to amend the law or enact additional laws for the
public good and pursuance of public policy," and that such changes in the law do not
unconstitutionally impair contractual rights and obligations. Id. at 475-76. The court held further that
"in view of the state's vital interest in the institution of marriage and the state's plenary power to fix
the conditions under which the marital status may be created or terminated," a spouse does not have a
vested property interest in "maintaining in force the grounds for divorce that existed at the time of her
marriage." Id. at 476 (citation omitted). Interveners and their supporters liken In re Marriage of
Walton to their proposed withdrawal of legal recognition of California's existing same-sex marriages
following Proposition 8. This purported analogy fails, however. First, the no-fault standards in
California did not empower the state to terminate a marriage unilaterally. These standards altered the
way in which one marital partner or the other could petition for divorce, effectively reducing state
intervention in the family by allowing marital partners to determine for themselves when their
marriage is no longer viable. That one partner may oppose the marital dissolution while the other
seeks it is nothing new; contested divorces existed under fault-based and no-fault regimes. Second, the
state has always reserved the power to regulate those institutions and statuses it creates. No
constitutional problems are raised by such regulation, so long as the regulations do not "significantly
interfere" with the underlying rights. See, e.g., Zablocki v. Redhail, 434 U.S. 374, 386-87 (1978). In
Zablocki, the Court held unconstitutional a complete and potentially permanent bar on access to
marriage for an entire class of persons, and distinguished such substantial interference in the exercise
of the fundamental right to marry from other "reasonable regulations" the state may undertake in the
regulation of marriage. Id. State-mandated termination of a marriage that was valid at its outset
"substantially interferes" in the marital relation, violating the partners' fundamental due process
protections against such intervention into their family life. For an elaboration of the relevant
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be an unconstitutional intrusion in marital partners' fundamental rights
to protection of their intact marriage.1' Euphemistically, the Law
Professors Opposing Petitioners characterize such state-initiated and
state-mandated destruction of legally valid marriages as "prospective
invalidation ....
. The label does not, however, successfully mask the
frightening implications of such proposed state actions.
And, indeed, the impact of nullifying California's existing same-sex
marriages as of November 5, 2008, would closely parallel the deleterious
consequences discussed in the previous subsection above. It would
undermine the parties' expectations regarding, and actions taken in
reliance on, state certification of the validity of the marriage at the time
of inception. It would destabilize the relationship in a manner that would
be detrimental to children in those families. But, the deleterious
consequences of such state-coerced invalidation of these marriages
would reverberate far beyond the parties' lives and the lives of their
families. It would also undermine the legal and cultural meaning of
marriage as an institution within which marital partners and the state
jointly strive for permanence and stability. It would therefore thwart the
central purposes of state regulation of the marital relationship.
The state has many strong interests in marriage. Marriage is
frequently referred to as the "foundation," "basic unit," or core "building
block" of society. 3 For example, the U.S. Supreme Court has, over the
years, referred to marriage as an "institution [in which] the public is
deeply interested, for it is the foundation of the family and of society,
without which there would be neither civilization nor progress." ' 4 The
U.S. Supreme Court Justices have gone so far as to assert that the "great
public institution" of marriage "giv[es] character to our whole civil
polity,22 5 and is "the basis of the entire fabric of all civilized society. '26
As recently as 1996, Congress made the following findings: "(i) Marriage
is the foundation of a successful society. (2) Marriage is an essential
institution of a successful society which promotes the interests of
children."" 7 These assertions have been repeated so frequently by jurists,
constitutional analysis, see infra Part V.C. Alterations in the procedures and standards that govern
access to divorce have always been the province of the state, have changed over time, and can fairly be
viewed as "reasonable regulations" that do not interfere with underlying constitutional rights.
221. See infra Part V.C.
222. Law Professors Opposing Petitioners, supra note 128, at 3.

223. See infra notes 224-31 and accompanying text.
224. Maynard v. Hill, 125 U.S. 190, 211 (1888); see also, e.g., Zablock, 434 U.S. at 384 (citing
Maynard, 125 U.S. at 211).
225. Maynard, 125 U.S. at 213.
226. Randall v. Kreiger, 90 U.S. (23 Wall.) 137, 147 (1874) (citing JOSEPH STORY, COMMENrARIES ON
THE CoNFuLCr OF LAws § 109, at ioo (1834)).
227. Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. io4193, § lot, IIo Stat. 2105, 211o (1996) (codified at 42 U.S.C. § 6oi (2oo6)).
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legislators, and scholars that one could fill volumes with citations to the
myriad of contexts in which these sweeping statements have been made.
Professor Carl Schneider speaks of the "channelling function" of
family law, whereby the law "supports social institutions," such as
marriage, in order to promote certain desired ends."' Regulation of the
family serves police power goals as government encourages social
relationships, interactions, and institutions that benefit our greater
society. The institution of marriage serves important social ends to the
extent that it facilitates the formation of a law-abiding and economically
productive citizenry in which marital partners support and care for each
other (relieving the state of that responsibility) and create a healthy
context in which to raise, socialize, and educate children. Professors
Haddock and Polsby explain:
From ancient times, it has been widely recognized that there exists an
essential connection between families and the larger societies that
contain them. It is not only that families are the schools of first
instance, in which children learn to embrace their deepest and most
primitive assumptions about life and other people. It is also, as
Confucius, Plato, and probably a hundred of their forerunners
recognized, that the family is a sort of molecule, the very stuff of which
the larger society is composed, so that the welfare of the one and the
other are indissolubly coherent. '
In 1952, the California Supreme Court spoke of the role of marriage and

family, emphasizing the social goals served by marriage:
[M]arriage is a great deal more than a contract.... The family is the
basic unit of our society, the center of the personal affections that
ennoble and enrich human life. It channels biological drives that might
otherwise become socially destructive; it ensures the care and
education of children in a stable environment; it establishes continuity
from one generation to another; it nurtures and develops the individual
initiative that distinguishes a free people. Since the family is the core of
our society, the law seeks to foster and preserve marriage.23

228.

Carl E. Schneider, The Channelling Function in Family Law,

20

HOFSTRA L. REV. 495, 498

(I992). But see Linda C. McClain, Love, Marriage,and the Baby Carriage:Revisiting the Channelling

Function of Family Law, 28 CARDOZO L. REV. 2133, 2134-35 (2007) (considering the sometimesconflicting goals of family law, particularly in light of modem changes in family forms and narratives).
229. David D. Haddock & Daniel D. Polsby, Family as a Rational Classification,74 WASH. U. L.Q.
15, 17-18 (1996) (footnotes omitted).
230. De Burgh v. De Burgh, 250 P.2d 598, 6oi (Cal. 1952). In 1988, in Elden v. Sheldon, the
California Supreme Court asserted that "[tihe policy favoring marriage is 'rooted in the necessity of
providing an institutional basis for defining the fundamental relational rights and responsibilities of
persons in organized society.' Formally married couples.., bear important responsibilities toward one
another...."758 P.2d 582, 587 (Cal. 1988) (citation omitted) (quoting Laws v. Griep, 332 N.W.2d 339,
341 (Iowa 1983)). For a discussion of the debate among family law scholars as to the public benefits of
marriage, see Garrison, supra note 2o9, at 297-304.
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In In re Marriage Cases, the California Supreme Court recently reviewed
several of its prior decisions, reminding us why the state is so interested
in supporting, encouraging, and sustaining marriages:
Society is served by the institution of civil marriage in many ways.
Society, of course, has an overriding interest in the welfare of children,
and the role marriage plays in facilitating a stable family setting in
which children may be raised by two loving parents unquestionably
furthers the welfare of children and society. In addition, the role of the
family in educating and socializing children serves society's interest by
perpetuating the social and political culture and providing continuing
support for society over generations. It is these features that the
California authorities have in mind in describing marriage as the "basic
unit" or "building block" of society'

The state's interest in the family does not stop at its benefit for society.
The state's parens patriae interests in promoting the welfare of each
family's members also guide its regulation of the family, and often
converge with its police power goals. The state is particularly solicitous of
the welfare of children, who depend heavily-and in the formative years,
almost exclusively-on their parents to meet most of their needs.232 The
state is also concerned with the well-being of adult family members.33
There exists substantial scholarly commentary234 and, in recent years, also
231. In re Marriage Cases, 183 P.3d 384, 423 (2008) (footnote omitted).
232. See Parham v. JR., 442 U.S. 584, 602 (979). For an analysis of the importance of marriage to

the welfare of children raised by gays, lesbians, and same-sex couples, see Michael S. Wald, Same-Sex
Couple Marriage:A Family Policy Perspective,9 VA. J. Soc. POL'Y & L. 291, 298-99 (2001) [hereinafter
Wald, Family Policy Perspective]. For a critical examination of the role that sexual orientation of
parents plays in policies affecting the opportunities of gays and lesbians to become parents, see
Michael S. Wald, Adults' Sexual Orientation and State Determinations Regarding Placement of
Children, 40 FAM. L.Q. 381, 383 (2006).
233. See, e.g., Maxine Eichner, Marriage and the Elephant: The Liberal Democratic State's
Regulation of Intimate Relationships Between Adults, 30 HARV. J.L. & GENDER 25, 54-55 (2007).
Professor Eichner speaks to the state's interests in promoting long-term caretaking relationships
between adults. Indicating that "dependency is an inevitable fact of life for adults as well as children,"

she asserts that "[blecause of its interest in the health, well-being, and dignity of its citizens, [the state]
has a vital interest in the success of relationships that foster caretaking." Id. at 54. In her view, the state
should encourage a broader range of adult caretaking relationships without limiting its recognition
solely to heterosexual married couples. Id. at 54-55. Chief Justice of the Supreme Court of Georgia,
Leah Ward Sears, refers to marriage as "the best antipoverty program we have [in the United States]."
Leah Ward Sears, The "Marriage Gap": A Case for Strengthening Marriagein the 21st Century, 82
N.Y.U. L. REV., 1243, 1262 (2007); see also In re Marriage Cases, 183 P.3d at 424 ("[T]he legal

obligations of support that are an integral part of marital and family relationships relieve society of the
obligation of caring for individuals who may become incapacitated or who are otherwise unable to
support themselves.").
234. See, e.g., Elizabeth S. Scott, A World Without Marriage, 41 FAM. L.Q. 537, 547-49 (2007).
Professor Scott cites the "advantages" experienced by married partners (as contrasted with singleadult families or nonmarital partnerships), including the benefits derived from "pool[ing] resources
and shar[ing] the burden of dependency with one another." Id. at 547. She also indicates that marriage,
as a social institution, creates "a complex web of social norms and conventions [with attendant]
behavioral expectations [that] reinforce [the spouses'] commitment to one another and contribute to
the stability of [the] relationship." Id. at 548. Professor Michael Wald emphasizes that "through
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empirical research,23 addressing the benefits of marriage for the creation
and sustenance of socially productive, well-functioning, and
interpersonally satisfying family relationships. Thus, the state views
stable, long-term marriages characterized by mutual commitment as
good for society, the marital partners, and any children who enter the
family. Therefore, it seeks to promote the durability and permanence of
the marital relationship, and to avoid marital dissolutions.
Marriage as an institution cannot achieve its social goals unless the
state protects the partners' expectations regarding the endurance of the
relationship. 37 In fact, policymakers, jurists, and scholars alike typically
emphasize that the long-term commitment of marital partners to a shared
life constitutes an essential feature that distinguishes marriages from
nonfamilial relationships.3 s Furthermore, "[tihe legal commitment to
long-term mutual emotional and economic support that is an integral
part of an officially recognized marriage relationship provides an
individual with the ability to invest in and rely upon a loving relationship
with another adult." '39 Without the investments that marital partners
make in the relationship, grounded on the expectation that the marriage

marriage[,] people enhance their emotional well-being. In marriage, people give and receive the types
of intimacy that enhance human emotional health." Wald, Family Policy Perspective, supra note 232,
at 302. Chief Justice Sears describes marriage as "bring[ing] together the emotional, psychological,
spiritual, financial, and educational resources of two parents and their respective kin networks." Sears,
supra note 233, at 1261.

235. In recent years, empirical research has increasingly informed the scholarly discourse about the
benefits of marriage for the state, the partners, and children. See, e.g., Garrison, supra note 209, at
288-313; Scott, supra note 234, at 547-50; Wald, Family Policy Perspective, supra note 232, at 300-29;
Wilson, supra note 2o9, at 857-75.
236. State support for, and promotion of, marriage are expressed through a range of policies, such
as those that insulate the relationship from unnecessary state intervention. See, e.g., In re Marriage
Cases, 183 P.3d at 422-23 (addressing how constitutional protection and state support of the marital
relationship promote state goals). This support and promotion is also expressed through those policies
that provide numerous rights and benefits to married partners. See, e.g., Goodridge v. Dep't Pub.
Health, 798 N.E.2d 941, 955-57 (Mass. 2003) (listing some of the "hundreds" of legal benefits and
rights that accompany marriage). Some states and localities have recently created various programs to
promote more stable marriages. See, e.g., Alan J. Hawkins, Will Legislation to Encourage Premarital
Education Strengthen Marriage and Reduce Divorce?, 9 J.L. & FAM. STUD. 79, 79-80 (2oo7); Teresa
Kominos, What Do Marriage and Welfare Reform Really Have in Common? Look into TANF
Marriage Promotion Programs, 21 ST. JOHN'S J. LEGAL COMMENT. 915, 928-34 (2oo7). The federal
government has undertaken some initiatives as well, such as policies that provide additional funds for
families requiring public assistance if headed by a married couple. See, e.g., 42 U.S.C. §§ 6oi, 6o7-608
(2oo6). But see Stephen D. Sugarman, What Is a "Family"? Conflicting Messages from our Public
Programs, 42 FAM. L.Q. 231 (2oo8) (describing the inconsistencies in policies regulating government
financial assistance to families).
237. For a discussion of the constitutional parameters of that protection from state intervention,
see infra Part V.
238. See, e.g., In re Marriage Cases, 183 P.3d at 424 (emphasizing the importance of the parties'
"long-term commitment" to the relationship as a key feature of marriage); Eiehner, supra note 233, at
54 (referring to marital relationships as "long-term caretaking" relationships).
239. In re MarriageCases, 183 P.3d at 424.
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will endure, marriage as an institution would be unrecognizable, and less
likely to serve those functions of interest to the state and the parties.
Indeed, longevity is a hallmark of our hopes and aspirations for each and
every marriage at its outset, barring some exceptional circumstances that
indicate that the conduct of one or more family members endangers
others in the family. We encourage marital partners to make a life-long
commitment to each other and to the endurance of their relationship. 4
Since the i970s, however, all fifty states have relaxed their policies
governing exit from marriage. Lawmakers have concluded, although to
differing degrees, that if a marriage is no longer viable in the eyes of one
or both partners, forcing the parties to remain together is
counterproductive.24' All states seek to strike a balance between serving
the important public policy of promoting long-term and stable marriages
on the one hand, and respecting the rights of adult marital partners to
make personal choices regarding their marital relationships, on the other
hand. Yet, despite states' policy concessions to the impermanence of
some marriages, state governments continue to convey expectations of
longevity to future and current marital partners, and to embrace each
opportunity to promote stable, long-term, and hopefully permanent,
marital relationships.
The claims by Interveners242 and Petitioners 43 that their proposed
interpretation of Proposition 8 "does not retroactively void" California's
existing same-sex marriages are as disingenuous as they are inaccurate.
These individuals are aware that the enduring nature of marriage is an
inseparable component of the legal and social meaning of marriage and
is one of reasons why marriage is so highly valued in our society."
240. Indeed, social scientists underscore that the goals of promoting stability and permanence in
marriage and other family relationships are not unique to our government. Sociologist Arland
Thornton, who studies historical and cross-cultural trends in family relationships, comments that the
American model of families led by one dyad is not universal. Arland Thornton, Comparative and
Historical Perspectives on Marriage, Divorce, and Family Life, in PROMISES TO KEEP: DECLINE AND
RENEWAL OF MARRIAGE IN AMERICA 69, 78-82 (David Popenoe et al. eds., 1996). In many cultures, the
day-to-day work of the family involves "multiple kinsmen being organized into small communities
called families where relatives intertwine their energy, space, resources, and social organization to
meet the numerous goals of life." Id. at 8o. However, despite the diversity Professor Thornton finds in
families cross-culturally and historically, a "common" feature of such relationships around the world is
"stability and permanence." Id. at 81. "Although the ways in which permanence has been achieved
vary across cultural boundaries, the continuity of family units has been an important feature of
virtually all family systems." Id. Professor Thornton expresses concern that the family structure in
modern America is characterized by "actual and perceived fragility," and underscores that policies
involving families should be formed with awareness of their ramifications for the permanence and
stability of families in this society. Id.
241. See, e.g., Pendleton v. Fireman, 5 P.3 d 839, 847 (Cal. 2ooo) ("When legitimate grounds for
dissolution exist, dissolution does not contravene public policy, but is the preferred solution.").
242. Interveners' Answer to Amicus Briefs, supra note 125, at 16.
243. Law Professors Opposing Petitioners, supra note 128, at 2-6.
244. See, e.g., Scott FitzGibbon, Marriage and the Good of Obligation, 47 AM. J. JURIs. 41, 41-43
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Indeed, two of the law professors within the group of six Law Professors
Opposing Petitioners have devoted much attention in their publications
to making precisely this point. For example, in one article, Lynn Wardle
complains that modern law does not adequately enforce "[t]he lifelong
contractual bond of matrimony." 5 He further asserts:
The disposable-at-will nature of marriage changes the expectations of
the parties, increases anxieties about entering marriage, increases
stress within marriage during times of marital discord, and gives each
spouse an incentive to maximize (or at least protect) portable, personal
assets and a disincentive to invest non-returnable personal assets in the
relationship that might be terminated by the other party at any time.
...[W]e need for ourselves (and want for each succeeding
generation) the stability, continuity, the support-system, and the
socialization and value-transmission advantages of that essentially
constant institution-the institution of marriage.

Surely, the anxieties, stresses, and disincentives referred to by Professor
Wardle will be magnified and multiplied if marital partners (or
prospective marital partners) are led to wonder whether the state,
without warning and at the behest of a bare majority of the voting public,
will unilaterally terminate legal recognition of, and therefore the legal
existence of, certain marriages in their state, despite the validity of those
marriages at the time of inception. One cannot characterize as
"prospective" the operation of a law that strips present and future legal
recognition from a marriage that was valid at its inception. An
application of Proposition 8 to effect state redefinition of valid marriages
as unilaterally terminable by the state is a retroactive application. The
assertions made by Interveners and Law Professors Opposing Petitioners
to the contrary are without merit.
Retroactive application of Proposition 8 to California's existing
same-sex marriages in the manner proposed by Interveners would have
Lynn D. Wardle, The Fall of Marital Stability and the Rise of Juvenile Delinquency, so J.L. &
83, 94-97 (2007) [hereinafter Wardle, The Fall]; Lynn D. Wardle, What Is Marriage?, 6
WHITTIER J. CHILD & FAM. ADVOC. 53, 8o (2006) [hereinafter Wardle, What Is Marriage?].
(2002);

FAM. STUD.

245. Wardle, What Is Marriage?, supra note 244, at 8o (emphasis added).

246. Id. at 8o, 84. In a 2oo7 article, Professor Wardle asserted that marital stability is essential to
promote the welfare of children, particularly in preventing juvenile delinquency. Wardle, The Fall,
supra note 244, at 94-97; see also FitzGibbon, supra note 244, at 41-43 ("The projects of married life
require long-term commitment and fixity of purpose ....
[Clommitment, steadiness, loyalty, and
fidelity to obligation are good in a basic way and a part of the basic good of marriage.... Marriage
would not be fully marriage without obligation ....
[O]bligation in its fullest form is social: it involves
commitment to some specific person or group ....
Further, obligation often has the quality of
perdurance: of persistence across time and circumstance. Obligation-anyway, of the kind discussed in
this article-is not just a matter of one-off hits. Rather, it lasts and lasts, endures and perdures, in
sickness and in health."). In Professor FitzGibbon's view, marriage without "long-term commitment"
that "persists across time and circumstance" is "not ...
fully marriage." Id. (emphasis added).
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destabilizing effects on the institution of marriage in California. The
proponents of Proposition 8 and its retroactive application repeatedly
articulate their concerns that allowing same-sex partners to marry will
change the institution of marriage in deleterious ways.247 Ironically, while
there is no evidence that permitting gays and lesbians to marry is
detrimental to the institution of marriage, retroactive application of
Proposition 8 would weaken, and could fundamentally change, the way
our society regards marriage. If the state is permitted, unilaterally, to
terminate marriages that were valid at their inception in response to a
bare majority vote by the electorate, cultural expectations for and
understandings of marriage will suffer."4 The message to society is that
institution of marriage is less hearty, less enduring, and more vulnerable
to external intervention than previously thought. The institution will
become a more fragile and less predictable incarnation of itself, perhaps
leading some marital partners to commit and invest less of their
emotional lives and financial assets in the marriage. As such, the
institution of marriage will be less powerful in achieving the many state
247. See, e.g., In re Marriage Cases, 183 P.3d 384, 447-48 (Cal. 2008) (summarizing the claims of

those litigants who oppose same-sex marriage); 2008 VOTER INFORMATION GUIDE, supra note 6, at 5657. In addition, Lynn Wardle, one of the law professors supporting the positions of Interveners, has
published numerous articles in legal periodicals, summarizing his and others' perspectives regarding
the detrimental impact of permitting same-sex marriage. See, e.g., Lynn D. Wardle, A Response to the
"Conservative Case" for Same-Sex Marriage:Same-Sex Marriageand the "Tragedy of the Commons,"
22 BYU J. PUB. L. 441,465-70 (2008); Wardle, supra note 128, at 1372-78.

248. Professor Thornton's message that policies relating to marriage and family should be sensitive
to their impact on the stability and permanence of families is particularly relevant here. See discussion
supra note 240. He speaks of the "actual and perceived fragility" of families in the modern United
States, a phenomenon that could be exacerbated by allowing measures such as Proposition 8 to
destroy the legal status of marriages that were valid at their inception. See Thornton, supra note 240, at
81. Withdrawing legal recognition from these marriages communicates messages inconsistent with the
themes of permanence and stability that the state seeks to encourage. Some scholars have underscored
the importance of the symbolic or expressive functions of family law, acknowledging the potential for
the law to influence people's values and behavior through the messages its policies send. See, e.g.,
Schneider, supra note 228 ("[The law's expressive function] works by deploying the law's power to
impart ideas through words and symbols. It has two (related) aspects: Law's expressive abilities may
be used, first, to provide a voice in which citizens may speak and, second, to alter the behavior of
people the law addresses."); Carol Weisbrod, On the Expressive Functions of Family Law, 22 U.C.
DAVIS L. REV. 991, 991-95 (1989). Precisely how effective or powerful family law is at shaping and
influencing values and behavior has been the subject of debate among scholars. See, e.g., LAWRENCE M.
FRIEDMAN, AMERICAN LAW: AN INTRODUCTION 254-76 (1984) ("[M]ajor social change begins outside
the legal system, that is, in society .... [T]he legal system has been carried along by great waves of
social forces [which create law,] shape it, twist it and turn it, pull it and push on it."); Ira Ellman, Why
Making Family Law Is Hard, 35 ARIZ. ST. L.J. 699, 703 (2003) ("[F]amily law rules may not have their
intended effect on people's conduct because that conduct is influenced by too many nonlegal
forces... [and] that those social forces may be more likely to change family law rules, than the other
way around."); Carl E. Schneider, Fixing the Family: Legal Acts and Cultural Admonitions, in
REVITALIZING

THE

INSTITUTION

OF MARRIAGE

STRENGTHENING MARRIAGES, 177, 178-79 (Alan

FOR THE

TWENTY-FIRST

J. Hawkins et al. eds.,

CENTURY:

2002)

AN

AGENDA

FOR

("In principle, law can

buttress the social forces that support the institution of marriage [but] familial institutions must rest

primarily on culture rather than on law.").
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purposes articulated above. Furthermore, some prospective married
couples may be discouraged from entering matrimony altogether.
In 2006, in Californiansfor DisabilityRights v. Mervyn's, LLC., the
California Supreme Court directed our attention to the effect of a
proposed application of a change in law when determining whether that
application is retroactive or prospective.249 It opined: "In deciding
whether the application of a law is prospective or retroactive, we look to
function, not form."50 The application proposed by Interveners, and
supported by Law Professors Opposing Petitioners, tries to distinguish
state voiding marriages ab initio and state termination of its recognition of
those marriages, rendering those marriages invalid as of November 5,
2008.25 ' They assert that the first application is retroactive, and the
second one prospective.252 While there are some differences in the effects
of both types of invalidation, as noted above,253 the distinction does not
transform the Interveners' proposed application of Proposition 8 into a
prospective one. Invalidation of California's existing same-sex marriages
from their inception and invalidation of California's existing same-sex
marriages beginning November 5, 2o08 both constitute retroactive
applications, and thus must be subject to the presumption against
retroactive application.
3. ProspectiveApplication of Proposition8
Petitioners, Respondents, and Family Law Professors argue that, if
Proposition 8 is held to be constitutional by the California Supreme
Court, it cannot have any legal effect on California's existing same-sex
marriages. 54 Any such effects constitute a form of retroactive
application. Therefore, they argue that, if Proposition 8 survives the
California Supreme Court's scrutiny, Proposition 8 may apply solely to
preclude new marriages between same-sex partners commencing the day
after the day of the election, pursuant to article XVIII, section 4 of the
California Constitution. That section provides that changes to the
constitution "take[ ] effect the day after the election unless the measure
provides otherwise." ' If a proposed application of a measure is
retroactive in effect, courts must next scrutinize the language of the
measure to ascertain whether there is clear, unambiguous, and express

249. 138 P.3d 207, 211 (Cal. 20o6).
250.

Id. (emphasis added) (internal quotation marks omitted).

251. Law Professors Opposing Petitioners, supra note 128, at 1o-13; Interveners' Answer to
Amicus Briefs, supranote 125, at 19-21.
252. Law Professors Opposing Petitioners, supra note 128, at 1o-13; Interveners' Answer to
Amicus Briefs, supranote 125, at 19-21.
253. See supraPart III.B.I-2.
254. Professors of Family Law Supporting Petitioners, supra note 127, at 14-37; Petitioners' Reply
Brief, supra note 13o, at 37-69; Respondents' Answer Brief, supranote iI, at 61-75.
255. CAL. CONST. art. XVIII, § 4; see supra note 143 and accompanying text.
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language alerting the voters to a potential retroactive application."
While Interveners and Law Professors Opposing Petitioners sought to
avoid this scrutiny of Proposition 8 by characterizing their proposed
application of Proposition 8 on California's existing same-sex marriages
as prospective, their transparent sleight of hand fails. As such, we move
on to the next phase of the analysis.
IV.

THE LANGUAGE OF PROPOSITION 8 AND THE VOTERS' INTENT
REGARDING RETROACTIVITY

Once it is determined that a proposed application of a change in law
would operate retroactively, we must then determine whether the
presumption against retroactive application is rebutted in the particular
instance. The first inquiry relevant to rebuttal is whether there is clear,
unambiguous evidence derived from express language in the measure,
revealing that the legislators-or in the case of initiatives, the votersintended the retroactive application of the statute or constitutional
change. As the California Supreme Court has indicated, this particular
inquiry is one of statutory interpretation.57 The second inquiry relevant to
rebuttal is whether (even if there is sufficient evidence of the legislators'
or voters' intent that the provision be applied retroactively) such
application of the measure is unconstitutional."' This second inquiry will
be discussed at length in Part V of this Article.
In Evangelatos v. Superior Court, the California Supreme Court
determined whether Proposition 51, an initiative approved by the voters
in 1986, could be applied retroactively. 59 The Proposition was a tort
reform measure "limiting an individual tortfeasor's liability for
noneconomic damages" in the context of "joint and several liability. '' 26
The question of retroactive application was raised in a personal injury
action arising out of a 198o accident."' The case had been pending for
about five years, and was finally assigned for trial several weeks after
Proposition 5I was passed.2S6 The plaintiff argued that application of the
restrictions embodied in Proposition 5I constituted an impermissible
retroactive application of the measure, because the causes of action in
the case accrued prior to the Proposition's effective date.S3
256. See Evangelatos v. Superior Court, 753 P.2d 585, 597 (Cal. 1988).
257. Id. at 596.
258. See infra Part V. In very rare cases, there may be constitutional or public policy
considerations that argue strongly in favor of retroactive application, even in the absence of such
intent. For further discussion of this phenomenon, see, for example, In re Marriage of Bouquet, 546
P.2d 1371, 1373 (1986).
259. 753 P.2d at 586.
260. Id.

261. Id.
262. Id.
263. Id. at 588-89.
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The California Supreme Court agreed with the Evangelatos
plaintiff.26 Citing with approval the U.S. Supreme Court's decision in
United States v. Security Industrial Bank, the Evangelatos court
emphasized that the evidence of intent regarding retroactive application
must be "unequivocal," "inflexible," and "manifest. 26' 5 Citing California
jurisprudence and Civil Code section 3, the court further noted that
retrospective operation of a measure is impermissible "unless express
language or clear and unavoidable implication negatives the
presumption."'66
The rationale for requiring clear and affirmative evidence of
legislative or voter intent regarding retroactive application goes beyond
simple deference to legislative intent. Rather, this rationale goes to the
heart of why retroactive application is disfavored. Such application may
have harsh effects, such as lack of adequate notice to people as to the
consequences of their conduct, interference with settled expectations, or
other forms of unfairness or surprise." 6 Therefore, courts seek evidence
that lawmakers, whether they be legislators or voters, were aware of and
considered the potentially deleterious consequences of retroactive
application, weighing and balancing these potential harms and
detriments against the perceived benefits and advantages retroactive
operation of the measure might yield. 68 Thus, in evaluating whether the
presumption against retroactive application of new laws is rebutted,
courts search for evidence that such consideration informed the decision
of the legislators or the voters.26 The potentially deleterious
consequences of retroactive application are of sufficient weight and
import that the courts seek clear evidence that those who adopted the
measure affirmatively chose to apply the measure retrospectively rather
than prospectively. 7 Thus, the burden is placed on the drafters of the
measure to articulate any proposed retroactive applications
unambiguously in the text of the provision, so that those considering the
measure's adoption can adequately reflect upon and deliberate about
this aspect of the proposal."'

264. Id. at 6s1.
265. Id. at 596 (citing United States v. Sec. Indus. Bank, 459 U.S. 70,79-80 (1982)).

266. Id. at 597 (internal quotation marks omitted). The Evangelatos court considered and rejected
several other theories articulated by the defendants regarding an implied retroactive application. See
id. passim.

267.
268.
269.
270.

See, e.g., McClung v. Employment Dev. Dep't, 99 P.3d 1015, 1024 (Cal. 2004).
See, e.g., Evangelatos, 753 P.Ed at 599-600.
Cf.id.
See, e.g., McClung, 99 P.3d at 1021.
271. Evangelatos, 753 P.2d at 599-600 (indicating that express language demonstrating legislative
intent to apply the measure retroactively indicates that "the retroactivity question was actually
consciously considered during the enactment process").
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In Evangelatos, the court concluded that no clear manifestation of
the voters' intent was evident from the language of the statute.272 The
defendants countered with the argument that the voters intended that
the measure apply retroactively, even in the absence of express language
in the measure regarding retroactive effect.273 In response, the court
acknowledged that, absent explicit flagging of the retroactivity issue, the
voters may not have been aware of the consequences of retroactive
application.' Indeed, the court opined, it is possible that a voter who
supported prospective application of Proposition 51
would not necessarily have supported the retroactive application of
those changes to defeat the reasonable expectations of individuals who
had taken irreversible actions in reliance on the preexisting state of the
law.
To avoid misunderstanding, a caveat is in order. It is no doubt
possible that an informed electorate, aware of the consequences of
retroactive application, would nonetheless have chosen to make the
statute retroactive if the retroactivity or prospectivity issue had been
directly presented to it. The crucial point is simply that because
Proposition 51 did not address the retroactivity question, we have no
reliable basis for determining how the electorate would have chosen to
resolve either the broad threshold issue of whether the measure should
be applied prospectively or retroactively, or the further policy question
of how retroactively the proposition should apply if it was to apply
retroactively: i.e., whether the new rule should apply to cases in which
a complaint had not yet been filed, to cases which had not yet come to
trial, to cases in which a trial court judgment had not yet been entered,
or to cases which were not yet final on appeal."5
The inquiry undertaken by the Evangelatos court is on point in
guiding the interpretation of Proposition 8. The plain language of the
statute fails to reveal any "unequivocal," "express," or "clear" intent, or
"unavoidable implication" that the voters understood the measure to
apply retroactively, either to render valid marriages void from their
inception or to render valid marriages void commencing the day after the
election. As in the Evangelatos case, there is no explicit language
stipulating that the measure, if adopted, would apply retroactively to
same-sex couples who had married in California between June 16 and
November 4, 2008. In that the presumption against retroactive
application governs in the absence of clear language to the contrary,
silence as to such application commands prospective operation.76
Those who advocate for retrospective application of Proposition 8
argue that the phraseology of the Proposition in the present tense
Id. at 598.
273. Id. at 598-99.
274. Id. at 599-6o0.
272.

275. Id. at 604.

276. Id. at 598.

HeinOnline -- 60 Hastings L.J. 1111 2008-2009

1I12

HASTINGS LAW JOURNAL

[Vol. 6o: 10o63

manifests an intent to apply the measure retroactively.277 Yet, that claim
is simply not supported. The strongest argument that may be made in
favor of retrospective application is that the use of the present tense in
the Proposition creates some ambiguity regarding the temporal features
of the measure's application, although even this characterization is not
persuasive. But, in the face of a strong presumption requiring clear
evidence of intent to apply the measure retroactively, ambiguous
language does not advance the argument for retroactivity. To the
contrary, ambiguity must be resolved in favor of prospective application
only. Furthermore, while observers may speculate about the intention of
the electorate, it is impossible here, as in Evangelatos, to know whether
any voters considered the possibility of retroactivity, and if they did,
whether they considered either of the constructions of retroactivity cited
above. Speculation as to voter intent does not inform the inquiry. Only
clear and unequivocal evidence that the electorate intended retrospective
application is sufficient to rebut the presumption.
The Evangelatos court indicated that the question of whether the
application of a constitutional or statutory change "would constitute a
retroactive rather than a prospective application of the statute is ...just
the beginning, rather than the conclusion of [the] analysis."27 If the court
determines that the particular application of a measure is retrospective
rather than prospective, the court then inquires as to the intent of the
legislature or electorate regarding such application." 9 If the court
discerns an intent to apply the measure retroactively, the court must still
proceed to the third phase of the analysis in order to determine whether
constitutional infirmities, render retrospective application impermissible.O
These considerations are addressed in the next Part.
V. THE CONSTITUTIONALITY OF RETROACTIVE APPLICATION OF

PROPOSITION 8

A.

THE CONSTITUTIONAL IMPLICATIONS OF RETROACTIVE APPLICATION OF
NEW LAWS

Retroactive application of new laws clearly has "constitutional
implications."' ' s Indeed, the California Supreme Court has indicated that
"[a]n established rule of statutory construction requires us to construe
277. See supra notes 213-19 and accompanying text.
278. Evangelatos, 753 P.2d at 596.
279. Id.
28o. See supra Part IV. In addition, in rare circumstances, the court may determine that
constitutional or public policy considerations provide sufficiently strong support for retroactive
application to permit retroactive application even in the absence of evidence of legislative intent on
that question. See, e.g., In re Marriage of Bouquet, 546 P.2d 1371, 1373 (Cal. 1986); sources cited infra
notes 314-22.
281. McClung v. Employment Dev. Dep't, 99 P.3d 1015, 1022 (Cal. 2004).
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statutes to avoid 'constitutional infirmit[ies].' That rule reinforces our
construction of" statutes that would alter the consequences of past
conduct "as prospective only."' ' 2 California's highest court cited with
approval the following language from U.S. Supreme Court Justice
Kennedy's concurring opinion in Eastern Enterprisesv. Apfel:

"If retroactive laws change the legal consequences of transactions long
closed, the change can destroy the reasonable certainty and security
which are the very objects of property ownership. As a consequence,
due process protection for property must be understood to incorporate
our settled tradition against retroactive laws of great severity. Groups
targeted by retroactivelaws, were they to be denied all protection, would
have a justified fear that a government once formed to protect
expectations now can destroy them. Both stability of investment and

confidence in the constitutional system, then, are secured by due
process restrictions against severe retroactive legislation."""
The above quotation is particularly poignant in light of the effect
that retroactive application of Proposition 8 would have on same-sex
marital partners. These individuals are members of a minority group that
has been identified by the California Supreme Court as a protected class,
requiring heightened scrutiny of laws that treat members of this class
differently from other similarly situated individuals."' In this case, there
are at least two bases for holding that retroactive application of
Proposition 8 violates the constitutional rights of the partners.
B.

RETROACTIVE APPLICATION OF PROPOSITION 8 AND UNCONSTITUTIONAL
IMPAIRMENT OF VESTED PROPERTY RIGHTS

Under California's statutes, marital partners each have "present,
existing, and equal interests" in community property during the
marriage."' California defines community property, "except as otherwise
provided by statute," as "all property, real or personal, wherever
situated, acquired by a married person during the marriage while
domiciled in [California]."2' ' Property acquired by a spouse prior to or
following a marriage, or during marital separation, is characterized as
"separate property," as is property acquired by one of the partners
through inheritance or gift 8' Because characterization of property as
282. Myers v. Phillip Morris Cos., 50 P.3d 751, 762-63 (Cal. 2002) (alteration in original) (citations
omitted) (citing several U.S. Supreme Court decisions, including United States v. Sec. Indus. Bank, 459
U.S. 70,78 (1982)); see also McClung, 99 P.3d at 1022.
283. Myers, 5o P.3d at 762 (emphasis added) (quoting E. Enters. v. Apfel, 524 U.S. 498, 548-49
(1998) (Kennedy, J.,
concurring)).
284. In re Marriage Cases, 183 P.3d 384, 44o-52 (Cal. 2oo8).
285. CAL. FAM. CODE § 751 (West 2004).
286. Id. § 76o.
287. Falling outside of the definition of community property are the following assets, which are
characterized as "separate property": (i) "property owned by [one of the partners] before marriage";
(2) "property acquired by [one of the partners] during marriage by gift, bequest, devise, or descent";
(3) the "rents, issues, and profits" of a partner's separate property. Id. § 770. The fruits of the labor of
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community or separate occurs at the time of acquisitionin California, the
partners' interests in property vest at acquisition.'m Therefore, changes in
law that operate retroactively to require a recharacterization of property
may be unconstitutional if those changes deleteriously
affect one
89
partner's vested property rights in the particular assets.2
In a series of cases addressing the retroactive application of statutes
affecting spouses' respective interests in assets acquired before, during,
or after marriage, the California Supreme Court developed a several-part
test for determining whether the retroactive application of a statute
involves an unconstitutional impairment of vested property rights:2"
Retrospective legislation ... may not be applied where such
application impairs a vested property right without due process of law.
Impairment of a vested property interest, alone, does not invalidate
retroactive application of a statutory measure. Retroactivity is barred
only when such impairment violates due process of law.
In... Buol ...
we focused on the considerations first outlined in
Bouquet: " 'the significance of the state interest served by the law, the
importance of the retroactive application of the law to the effectuation
of that interest, the extent of reliance upon the former law, the
legitimacy of that reliance, the extent of actions taken on the basis of
that reliance, and the extent to which the retroactive application of the
new law would disrupt those actions.'
In most of the cases raising constitutional concerns about
impairment of vested property interests that the California Supreme
Court has decided, it has held that retroactive application of the statutes
in question would violate certain parties' due process rights, and
therefore would be unconstitutional.292 In In re Marriageof Heikes, In re
Marriageof Fabian, and In re Marriageof Buol, the California Supreme
Court applied the factors cited above and determined that retroactive
application was impermissible."3 The statutes construed in these three
cases modified the presumptions that governed (i) whether separate
property contributions by one spouse to the acquisition of jointly titled
"'9'

each spouse during marriage is considered a community asset. See id. § 760. The equal ownership
interests of the spouses in those earnings as well as other community assets vest immediately upon
acquisition. Id. §75 .
288. See id. §§ 760, 770.
289. See infra notes 290-307 and accompanying text.
290. In re Marriage of Bouquet, 546 P.zd 1371, 1376 (Cal. I976).
291. In re Marriage of Fabian, 715 P.2d 253, 257-58 (Cal. 1986) (en banc) (citations omitted)
(quoting In re Marriage of Buol, 705 P.2d 354, 360 (Cal. 1985)); see also In re Marriage of Heikes, 899
P.2d 1349,1I353 (Cal. 1995).
292. See, e.g.,
Inre Marriage of Heikes,899 P.2d at 1358; Inre Marriage of Fabian, 715 P.2d at 25960; In re Marriage of Buol,705 P.2d at 362.
293. See sources cited supra note 292.
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property is treated as a gift to the community, (2) whether the spouse
making such contributions has a right to reimbursement at the time of
marital dissolution, and (3) the type of evidence necessary to rebut
certain presumptions."' It is noteworthy that the legislature made very
clear that it intended certain provisions of these statutes be applied
retroactively.29" In fact, in response to the California Supreme Court's
decisions, the California legislature twice modified the legislation,
restating its intent that the legislation apply to all marital dissolution
cases adjudicated after the effective date of the legislation, regardless of
when the property was acquired."' To emphasize its point, the legislature
asserted, in a 1986 statutory revision, that application of the new statutes
to all cases not yet adjudicated was essential to fairness and consistency
in resolving marital property disputes at dissolution and that there
existed a "compelling state interest" requiring such application."9
In determining whether retroactive application was permissible, the
California Supreme Court applied the test cited above.2s First, it
considered the significance of the state interest the changes in law were
attempting to address as well as the importance of retroactive application
to the achievement of those interests!" 9 Despite the legislature's
persistence, the California Supreme Court held that the state interest
involved-"the need perceived by the Legislature to enhance fairness" in
marital dissolution property disputes-did not "'represent a sufficiently
significant state interest to mandate retroactivity.""'3 The court
continued: "Because the former law was not patently unfair, retroactivity
was not needed to effectuate the state's interest in equitable dissolution
of the marital partnership." ''
The court then considered the extent of reliance on former law, the
legitimacy of that reliance, the extent of actions taken on the basis of that
reliance, and the extent to which retroactive application would disrupt

294. See CAL. FAM. CODE §§ 2580, 2581, 2640 (West 2004 & Supp. 2009). For a thorough discussion
of the complicated chronology of legislative action and judicial interpretation of these statutes, see In
re Marriageof Heikes, 899 P.2d at 1349-58, and sources cited supra note 292.
295. See In re Marriage of Heikes, 899 P.2d at 1353. The Heikes court pointed out that the
legislature had specified that the statutes, enacted in 1983, should apply to all cases not yet final on
January I, 1984. Id. The problem, according to the court, was that the new statutes modified the
characterization of property as separate or community, based on transactions and actions that
occurred prior to the statutes' effective date. Id. The retroactive application of the statutes would
therefore impair the vested property interests of one of the spouses. Id.
296. See id. at 1354-55 & n.7.
297. Id. at 1355 n.8 (quoting former CAL. CIV. CODE § 48OO.I (West 1983), recodified as CAL. FAM.
CODE § 2580 (West 2004)).
298. See supra notes 290-91 and accompanying text.
299. In re Marriageof Heikes, 899 P.2d at 1353.
300. Id. (quoting In re Marriage of Fabian, 715 P.2d 253, 258 (Cal. 1986)).
301. Id.
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those actions."2 While the court in Heikes identified some factors relating
to Mr. and Mrs. Heikes's actual reliance, the court underscored that the
retroactive application of the statutes should not "depend upon factual
variations in particular parties' actual reliance on prior law." 3" It
indicated that such dependence "would unacceptably undermine the
public interest in establishing uniform, predictable rules for division of
3 4 In other words, according to the Heikes court, the
marital property.""
proper inquiry relative to the reliance interests does not focus on the
specific reliance of any particular individuals affected by the retroactive
application of the law. Rather, the focus is on the larger question of
whether retroactive application of legal changes of this type are likely to
"unacceptably
undermine
the
public
interest
in
establishing.., predictable rules" governing the subject matter of the
new law. 5 In the final analysis, the court held that retroactive
application of the new statutes would impair vested property interests
and violate due
process, rendering
retroactive
application
unconstitutional and therefore impermissible.' °6
Applying these holdings to the question of Proposition 8's
retroactivity, we must first consider the significance of the state's interest
as expressed in Proposition 8 as well as the importance of retroactive
application to achieving that interest. While Proposition 8's proponents
claim that eliminating the rights of same-sex couples to marry preserves
marriage as a union of a man and a woman," the California Supreme
Court's decision in the In re Marriage Cases makes clear that the state's
interest in restricting marriage to a man and a woman is not
compelling. 8 In fact, in the In re MarriageCases, the California Supreme
Court directly refuted the assertion that exclusion of same-sex partners
from entering marriage is necessary to protect the institution of marriage
in California. 3" It observed that "permitting same-sex couples access to
the designation of marriage will not deprive opposite-sex couples of any
rights and will not alter the legal framework of the institution of
marriage."3 ' Indeed, it is questionable whether the purposes underlying
the passage of Proposition 8 even constitute a legitimate state interest
under the rational basis test."' Exercising its constitutional authority to
302. Id. at 1353-57.

303. Id. at 1357.
304. Id.
305. Id.
306. Id. at 1357-58.
307. See 2008 VOTER INFORMATION GUIDE, supra note 6, at 56.
308. In re Marriage Cases, 183 P.3d 384,401 (Cal. 2008).
309. Id.
310. Id.
311. The rational basis test was applied by the Massachusetts Supreme Court in its landmark
decision in Goodridge v. Departmentof Public Health. 798 N.E.2d 941 (Mass. 2003). In Goodridge, the
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scrutinize the legislative purposes set forth by lawmakers or the voters,
the California Supreme Court can reject those asserted state interests as
inappropriate or as insufficient to overcome the state's rebuttal burden,
and can conclude that retroactive application of certain changes in law
interferes with vested property interests, as it did in In re Marriageof
Buol,In re Marriageof Fabian,and In re Marriageof Heikes."
As to the reliance of the parties, if we apply the Heikes court's test,
we focus not on the actual reliance of any particular same-sex couple
who married in California between June i6 and November 4, 2008.
Rather, we focus on the reliance that Californians, as a group, place on
the state guarantee that a valid marital union will not be abrogated or
otherwise disturbed by the state when the parties wish the marriage to
continue. All citizens of California, not just same-sex couples, require
assurance that a marriage that was valid at its inception will not be
revoked unilaterally by the state, based on policies enacted subsequent to
their entrance into legally sanctioned matrimony.
As noted earlier, stable marriages are essential to the healthy
functioning of our society.313 Marriage cannot serve its intended role for
the parties, their children, and society at large without the promise of
ongoing state recognition which endures as long as the partners live and
wish to keep the relationship intact. If Proposition 8 is permitted to
disturb the stability of the intact families who formally entered into
legally valid matrimony, the door is opened to retroactive nullification of
legally valid marriages based on all sorts of rationales, as embodied in
laws that are adopted subsequent to the inception of a marriage in
California. In light of the important state objectives served by stable
marriages and the reliance of all persons in California on such stability,
retroactive application of Proposition 8 would set a dangerous precedent.
In one important case, In re Marriage of Bouquet, the California
Supreme Court permitted retroactive application of a new statute, and
did so even in the absence of express language manifesting legislative

court held that exclusion of same-sex couples from state-recognized marriage was unconstitutional
under the due process and equal protection clauses of the Massachusetts Constitution. Id. at 958-68;
see City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 452 (985) (Stevens, J., concurring)
(framing the rational basis test as applied to the Federal Equal Protection Clause as follows: "The
term 'rational'... includes a requirement that an impartial lawmaker could logically believe that the
classification would serve a legitimate public purpose that transcends the harm to the members of the
disadvantaged class."); see also Romer v. Evans, 517 U.S. 620, 634-36 (1996) (holding that Colorado
legislation that excluded homosexuals from enjoying a range of legal rights in that state did not serve a
legitimate state interest-despite the state's assertions of particular interests-and concluding that the
legislation "raise[d] the inevitable inference that the disadvantage imposed is born of animosity
toward the class of persons affected").
312. In re Marriage of Heikes, 899 P.2d 1349, 1358 (Cal. 1995); In re Marriage of Fabian, 715 P.2d
253, 259-60 (Cal. 1986); In re Marriage of Buol, 705 P.2d 354, 362 (Cal. 1985).
313. See supra in Part III.B.2.
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intent for such an application.3"4 In this case, the court considered
whether a law could be applied retroactively to divorce cases not yet
adjudicated at the time of its passage. 3 ' The new statute sought to cure a
policy that was probably unconstitutional under state and federal equal
protection clauses, 16 even though it had not yet been subject to judicial
scrutiny.31' The former policy treated husbands and wives differently
relative to the characterization of property earned during the marital
separation period."18 It was grounded in outdated stereotypes that men,
but not women, typically work in paid employment."9 The California
Supreme Court cited the "rank injustice" perpetuated by this policy,
which discriminated between marital partners on the basis of gender.32 °
The court observed that the purpose of the new statute was to correct the
injustice perpetuated by the prior law.32' As such, the court concluded
that there existed a "sufficiently significant state interest to mandate
retroactivity," despite the acknowledged impairment of Mrs. Bouquet's
vested property interests.3"'
In re Marriage of Bouquet clearly does not provide support for the
retroactive application of Proposition 8. Proposition 8 does not act to
correct a "rank injustice" perpetuated by a patently discriminatory law,
and is in no way analogous to In re Marriage of Bouquet. In fact,
Proposition 8 operates to modify the California Constitution in a manner
that mandates inequitable treatment of California's citizens on the basis
of sexual orientation. Furthermore, as the Buol-Fabian-Heikes line of
cases reveals, the significance of the state interest justifying retroactive
application of statutes must be quite strong in order to rebut the
presumption of prospective application.3"3 Those who supported
Proposition 8 claim that this constitutional change was necessary to
protect the institution of marriage in California.3" 4 Yet, the California
Supreme Court can appropriately reject the claims of urgency and other
"perceived needs" articulated by a new law's supporters when
determining the date on which a law becomes effective. It did just that in
the Buol-Fabian-Heikesline of cases,325 and has similar authority to reject
314.
315.
316.
317.
318.
319.
320.
321.

546 P.2d 1371, 1373 (Cal. 1976).
Id. at 1372.
Id. at 1373.
Id. at
Id. at
Id. at
Id. at
Id. at

1372.
1373.
1372-74.
1377.
1377-78.

322. In re Marriage of Fabian, 715 P.zd 253, 258 (Cal. 1986) (citing In re Marriageof Bouquet, 546
P.2d at 1377-78).
323. See supra notes 290-306 and accompanying text.
324. See 2008 VOTER INFORMATION GUIDE, supra note 6, at 56.

325. Within a month after the California Supreme Court promulgated its decision in In re Marriage
of Fabian, the California legislature acted again in an attempt to convey to the court its sense of

HeinOnline -- 60 Hastings L.J. 1118 2008-2009

May

2009]

LEGAL EFFECTOF PROPOSITION 8

the claims of those Proposition 8 supporters who seek retroactive
application of that measure.
C.

RETROACTIVE APPLICATION OF PROPOSITION 8 AND UNCONSTITUTIONAL
INTERFERENCE IN FAMILY PRIVACY

In this section, I demonstrate that, once California authorized samesex couples to enter into valid marriages beginning June 16, 2008, and
certified such marriages, the constitutional right of family privacy
attached to the marital relationships. Given that the right of family
privacy protects the marital partners from undue state interference in
their marriages, retroactive application of Proposition 8 altering any legal
effects of marriages validly entered into prior to its adoption constitutes
impermissible impairment of the partners' fundamental rights.
It is well established that certain family relationships enjoy
heightened protection from state intervention under the Federal
Constitution. While "the family itself is not beyond regulation in the
public interest," or for the protection of its members, our analyses of
government regulation of the family begin with recognition that there
' 6 In
exists a "private realm of family life which the state cannot enter. 32
an unbroken chain of precedent, the U.S. Supreme Court has asserted
that, although the "Constitution does not explicitly mention [a] right of
privacy," it has long recognized such a right. 27 We are told that the right
clearly protects important "activities relating to marriage.., and family
relationships," and is "founded in the Fourteenth Amendment's concept
of personal liberty and restrictions upon state action. ' 328 While there has
been vigorous disagreement and debate among jurists and scholars with
respect to the contours of this right of privacy329 and which family
"urgency" that the legislation be applied retroactively. See In re Marriage of Heikes, 899 P.2d 1349,
1354-55 & n.8 (Cal. 1995); see also supra notes 295-97 and accompanying text. The legislature cited
"confusion among family law judges and lawyers as to what law governs in a heavily litigated area in
which important property rights are affected," and asserted that the legislation in question would
"correct a serious problem in the law that is causing inequitable treatment of many parties." In re
Marriageof Heikes, 899 P.2d at 1354. The California Supreme Court rejected the legislature's pleas,
holding again that the statutes could not be applied retroactively. Id. at 1358.
326. Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
327. Roe v. Wade, 410 U.S. 113, 152 (I973). In Roe v. Wade, Justice Blackmun indicated that the
line of decisions establishing that a right to privacy is protected by the Constitution extends as far back
i
as i89 , in Union Pacific Railway Co. v. Botsford. Id. at 152-53 (citing Union Pac. Ry. Co. v. Botsford,
141 U.S. 250, 251 (189i)).
328. Id.

329. See, e.g., Bowers v. Hardwick, 478 U.S. 186, 19o-96 (1986) (holding that the fundamental right
of privacy does not encompass rights of adults to engage in private, consensual intimate sexual
relations with a person of the same gender); cf. id. at 199-2o8 (Blackmun, J., dissenting) (disagreeing
with the majority and emphasizing that privacy rights exist regardless of the parties' sexual
orientation). Eighty years after one of the seminal cases addressing federal constitutional protection of
family privacy, the following remains true:
While this Court has not attempted to define with exactness the liberty thus guaranteed,
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relationships fall within its scope,"3 the marital relationship is always
cited as one of the two quintessential relationships accorded such
heightened protection.33"' With respect to marriage, the Supreme Court's
jurisprudence has addressed two key aspects of family life: the right to
marry and the right to be free from state intervention into core aspects of
the intact family's functioning. The parameters of the freedom to marry
are of course at the center of the litigation that culminated in the In re
MarriageCases and the current challenges to Proposition 8.332 The right is
fundamental under the United States and California Constitutions333 and
thus, government regulations that "significantly interfere with decisions
to enter into the marital relationship" are subject to strict scrutiny.334
Heightened constitutional protection of the right to enter marriage
means little if the marital relationship, once formed and while intact, is
not also protected from significant state interference in circumstances
where such intervention is not necessary to achieve a compelling
governmental interest. In striking a Connecticut statute that criminalized
use of contraceptives in Griswold v. Connecticut,the U.S. Supreme Court
the term has received much consideration and some of the included things have been
definitely stated. Without doubt, it denotes not merely freedom from bodily restraint but
also the right of the individual to contract, to engage in any of the common occupations of
life, to acquire useful knowledge, to marry, establish a home and bring up children, to
worship God according to the dictates of his own conscience, and generally to enjoy those
privileges long recognized at common law as essential to the orderly pursuit of happiness by
free men.
Meyer v. Nebraska, 262 U.S. 390,399 (1923).
330. Compare Moore v. City of E. Cleveland, 431 U.S. 494, 503-05 (I977) (holding that a family
comprised of a grandmother, her son, and two grandsons who are cousins falls within the definition of
a family relationship entitled to heightened constitutional protection, thereby limiting the authority of
the city to preclude them from living together as a family unit through its zoning regulations), and
Michael H. v. Gerald D., 491 U.S. 110, 136-57 (1989) (Brennan, J., dissenting) (arguing that the
relationship between an unmarried biological father of a child whose mother was married to another
man at the time of birth was entitled to heightened protection), with Village of Belle Terre v. Boraas,
416 U.S. i, 8- (1974) (holding that a group of college roommates living together in a common
residence is not entitled to heightened protection as a family unit in the context of city zoning
regulations), and Michael H., 491 U.S. at 131-32 (majority opinion) (holding that the relationship
between an unmarried biological father of a child whose mother was married to another man at the
time of birth was not entitled to heightened protection, in light of a state statutory conclusive
presumption that a child born to a married woman is the child of the mother's husband).
331. The other family relationship cited as deserving heightened protection is the parent-child
relationship. See, e.g., Wisconsin v. Yoder, 406 U.S. 205, 233-34, 236 (1972); Prince, 321 U.S. at 166;
Meyer, 262 U.S. at 400-03. This assumes that there is no question about whether, in the first instance,
there exists a legally-recognized parent-child relationship. See Michael H., 491 U.S. at 131-32.
332. For a comprehensive analysis of the right to marry under the California Constitution, and
particularly with reference to same-sex marriage, see In re Marriage Cases, 183 P.3d 384, 407-14, 41954 (Cal. 2oo8).
333. Id. For an analysis of the right to marry under the Federal Constitution, see Turner v. Safley,
482 U.S. 78, 82-84, 94-102 (1987), holding that the fundamental right to marry applies to prisoners;
Zablocki v. Redhail, 434 U.S. 374, 374-4H (1978), holding that a state may not constitutionally erect
an insurmountable obstacle to an individual's opportunity to marry; and Loving v. Virginia, 388 U.S. I,
2-13 (1967), holding that a state may not bar the right of individuals to marry on the basis of race.
334. Zablocki, 434 U.S. at 386-88.
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held that the statute interfered "directly on an intimate relation of
husband and wife, ... 'invad[ing] the area of protected freedoms' with
its unnecessarily broad reach.335 While there has not been much litigation
concerning the parameters of constitutionally permissible state
regulation of intact marriages outside of the context of reproductive
choice, the Court has frequently reiterated that the ongoing, intact
marital relationship is entitled to the highest shelter from unnecessary
state interference. For example, in a 1984 case adjudicating whether the
constitutional rights of intimate association of a nonprofit organization
could avoid the enforcement of a state statute compelling it to admit
women, the Court addressed the question of which interpersonal
relationships are due the highest level of protection from state
intervention.? Speaking for the majority, Justice Brennan opined:
The Court has long recognized that, because the Bill of Rights is
designed to secure individual liberty, it must afford the formation and
preservation of certain kinds of highly personal relationships a
substantial measure of sanctuary from unjustified interference by the
State. Without precisely identifying every consideration that may
underlie this type of constitutional protection, we have noted that
certain kinds of personal bonds have played a critical role in the
culture and traditions of the Nation ....
The personal affiliations that exemplify these considerations.., are
those that attend the creation and sustenance of a family- marriage;
childbirth; the raising and education of children; and cohabitation with
one's relatives. Family relationships, by their nature, involve deep
attachments and commitments to the necessarily few other individuals
with whom one shares not only a special community of thoughts,
experiences, and beliefs but also distinctively personal aspects of one's
life.... As a general matter, only relationships with these sorts of
qualities [reflect our] ... understanding of freedom of association as an
intrinsic element of personal liberty.337
California's constitutional jurisprudence articulates parallel themes,
frequently citing federal constitutional doctrine in interpreting
California's protection of the constellation of rights that typically fall
within the scope of "family privacy." ' In California, however, the
constitutional right of privacy is rooted in two separate sections of the
constitution: the due process clause found in article I, section 7,339 and an
335- 381 U.S. 479, 482, 485 (1965). In emphasizing the concerns underlying its decision, the Court
asked: "Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs
of the use of contraceptives? The very idea is repulsive to the notions of privacy surrounding the
marriage relationship." Id.
336. Roberts v. U.S. Jaycees, 468 U.S. 6o9, 618-20 (1984).
337. Id. (emphasis added) (citations omitted).
338. See, e.g., In re Marriage Cases, 183 P.3d 384, 419-34 (Cal. 2oo8) (discussing constitutional
protection of marital and family relationships, interweaving California and federal constitutional
cases).
339. Article I, section 7(a) of the California Constitution reads: "A person may not be deprived of
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explicit protection of the right of privacy contained in article I, section
1.'4 The California Supreme Court notes that when California adopted a
constitutional amendment in 1972, adding the word "privacy" to article I,
section i, it did so "to encompass the federal constitutional right of
privacy, 'particularly as it developed beginning with Griswold.""'
California's precedents make clear that its constitution and the
Federal Constitution together protect as fundamental both the right to
marry and the right of families, once formed, to be free from unnecessary
state intrusion.3" In In re Marriage Cases, the California Supreme Court
characterized the right to marry as "a basic, constitutionally protected
civil right- 'a fundamental right of free men [and women],"' noting that
"governing California cases establish that this right embodies
fundamental interests of an individual that are protected from
'
abrogation or elimination by the state."343
In addition, however, the
California Supreme Court noted that "[olne very important aspect of the
substantive protection afforded by the California constitutional right to
marry is, of course, an individual's right to be free from undue
government intrusion into (or interference with) integral features of [the
marital] relationship." 3" If the fundamental right of family privacy
protects the rights of family members to be free from state interference
in matters relating to reproductive choice, childrearing, and with which
family members they share their residence,34 there is no question that it
protects the members from a state-mandated termination of their
relationship effectuated by withdrawal of state recognition of that
relationship.
Once a valid marriage is ratified by the state, the fundamental
constitutional right of marital privacy under California law attaches.
And, indeed, the court has repeatedly noted that protection of the
constitutional right to marry in California "obligate[s] the state to take
affirmative action to ... protect the core elements of the family
relationship" once established, and to provide "assurance to each
member of the relationship that the government will enforce the mutual
life, liberty, or property without due process of law or denied equal protection of the laws ... " CAL.
CONST. art. I, § 7(a).

340. Article I, section i of the California Constitution reads: "All people are by nature free and
independent and have inalienable rights. Among these are enjoying and defending life and liberty,
acquiring, possessing, and protecting property, and pursuing and obtaining safety, happiness, and
privacy." Id. § i.
341. In re Marriage Cases, 183 P.3d at 420.
342. Id. at 426 (quoting Hill v. Nat'l Collegiate Athletic Ass'n, 865 P.2d 633,649 (Cal. 1994)).
343. Id. (alteration in original) (quoting Perez v. Sharp, 598 P.2d 17, 19 (Cal. t948)).
344. Id.
345. Id. (citing Moore v. City of E. Cleveland, 431 U.S. 494, 503-05 (1977); Griswold v.
Connecticut, 381 U.S. 479, 485-86 (I965); In re Marriage of Wellman, 164 Cal. Rptr. 148, i5o (Cal. Ct.
App. ig8o)).
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obligations between the partners (and to their children) that are an
important aspect of the commitments upon which the relationship
rests. 346
In In re Marriage Cases, the California Supreme Court expressly
held that the fundamental right to marry extends to same-sex couples as
well as to opposite-sex couples. 347 Whether or not the fundamental right
of same-sex couples to marry survives Proposition 8 is, of course, at the
heart of Strauss v. Horton and its companion cases, and will be resolved
by the court's adjudication of the first and second questions presented. 48
But, California's existing same-sex marriages preceded the passage of
Proposition 8. Therefore, those rights fully vested in California's existing
same-sex marriages and are, therefore, protected as fundamental,
irrespective of how the court resolves the broader questions of the
constitutionality of Proposition 8. It would be illogical for the California
Constitution to protect a fundamental right of an individual to marry a
same-sex partner, while denying the resulting intact marriage the same
constitutional protections that are extended to intact marriages of
opposite-sex couples under current law. Further bolstering this
conclusion is the other major holding in the majority opinion of In re
Marriage Cases. The court held that classifications based on sexual
orientation are suspect and violate the equal protection clause of the
California Constitution unless they survive strict scrutiny.3 49 Therefore,
once a same-sex marriage is entered into and granted legal status by the
state, equal protection requires that the relationship be accorded the
same rights of marital privacy that protect marriages of opposite-sex
partners.
Interveners and Law Professors Opposing Petitioners suggest that
the constitutional problems attending unilateral state termination of
California's existing same-sex marriages can be cured either by treating
those same-sex marriages like domestic partnerships or by use of
equitable remedies, such as the putative spouse doctrine in California.350
346. Id. at 427.
347. Id. at 453.
348. For a summary of the parties' arguments regarding the constitutionality of Proposition 8 in
response to the first two questions posed by the California Supreme Court, see supra notes t3o-31 and
accompanying text.
349. In re MarriageCases, 183 P.3d at 438.

350. The putative spouse doctrine in California is set forth in California Family Code section
2251(a):

If a determination is made that a marriage is void or voidable and the court finds that either
party or both parties believed in good faith that the marriage was valid, the court shall:
(I) Declare the party or parties to have the status of a putative spouse.
(2) If the division of property is in issue, divide, in accordance with Division 7
(commencing with Section 2500), that property acquired during the union which would
have been community property or quasi-community property if the union had not been void
or voidable. This property is known as "quasi-marital property".
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Such approaches would, they propose, allow the same-sex marital
partners to retain the legal incidents of their marriages. Furthermore, for
those couples who wish to remain in a state-recognized, marriage-like
status, Proposition 8's proponents argue that domestic partnerships
would allow the partners to continue to enjoy legal recognition of their
union as well as most of the rights, benefits, and obligations of
marriage.35' These arguments do not succeed.
In In re Marriage Cases, the California Supreme Court held that the
institutions of marriage and domestic partnership in California are not
equivalent statuses, despite parity in most of the state-conferred legal
rights, privileges, and benefits accorded partners in both types of
relationships.3"' Chief Justice George emphasized at the outset of the
opinion that this case differed from similar challenges in other
jurisdictions because only California had in place a status-i.e., domestic
partnership -that already extended to same-sex partners almost all of
the state-conferred legal rights, privileges, and benefits available to
opposite-sex partners who marry.353 Thus, the question in In re Marriage
Cases went beyond that of whether the California Constitution must
grant same-sex partners those rights, privileges, and benefits. It focused
on the distinctions, many of which are symbolic, between marriage and
domestic partnerships in California. Indeed, the majority opinion
emphasized that the "historic and highly respected designation of
marriage" is not the same as "the new and unfamiliar designation of
domestic partnership," despite the fact that both unions offer similar
rights, benefits, and privileges." 4 Given that the right to marital privacy
CAL. FAm. CODE § 2251(a) (West 2004). In their opposition brief, Interveners proposed that
Proposition 8 be interpreted so as to invalidate California's existing same-sex marriages beginning the
day after the election. Interveners' Opposition Brief, supra note i i, at 35-42. They suggested that the
"substantive rights, benefits, and obligations" might have been accrued to same-sex marital partners
between the date of marriage and November 5 could be determined by the courts "on an individual,
case-by-case basis." Id. at 41. They asserted further that "the judicial branch has numerous legal tools
and equitable remedies to address these issues. Indeed, courts have long dealt with putative marriages
and other unions of uncertain validity." Id. Subsequently, in their amicus curiae brief, the six Law
Professors Opposing Petitioners specify the proposed remedies:
The effect of the Amendment in denying legal validity of or recognition of same-sex
marriages after Amendment [sic] does not preclude giving a formal status-a quasi-marital
status-to such unions that were lawfully celebrated during the interim period in good faith
and in reliance on the unfortunately hasty decision to make effective the May 15
decision .... Those Interim Same-Sex Marriages may be deemed "putative marriages" or
the equivalent.
Law Professors Opposing Petitioners, supra note 128, at 22.
351. Law Professors Opposing Petitioners, supra note 128, at 22; Interveners' Opposition Brief,

supra note i I, at 34-42.

352. See In re MarriageCases, 183 P.3d at 434-35.
353. See id. at 397-99.
354. Id. Although Proposition 8, if determined to be valid, would nullify that portion of the court's
decision in In re MarriageCases that concluded that same-sex partners could not constitutionally be
denied the right to marry in California, the Proposition would not invalidate other portions of the
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attached at the point of inception of the marriage, the state cannot
mandate an alteration of the parties' marital status by transmuting a
marital relationship into a domestic partnership. Furthermore,
application of the putative spouse doctrine in this context would operate
in a manner analogous to the imposition of a state-mandated dissolution,
as discussed above.355 The putative spouse doctrine allows courts to
divide property acquired during the void or voidable "marriage" as it
would have divided community property upon the termination of a
marital relationship at divorce or death.356 It does not address the full
panoply of rights, benefits, and obligations inherent in marriage in
California, nor does it preserve the intangible and symbolic facets of the
marital relationship.
Without question, nullification of a valid marriage when both
partners wish to remain legally married constitutes the most extreme
form of state interference imaginable in the marital relationship. Such
state interference into a valid marriage violates the marital partners'
fundamental rights to marital privacy, and cannot survive strict scrutiny,
which requires that state action be justified as a necessary means of
5 The California Supreme Court, in
achieving a compelling state interest."
In re Marriage Cases, determined that policies excluding same-sex
partners from entry to marriage do not succeed under this analysis."' The
court held that such exclusion does not promote the asserted state
interest in protecting the rights and benefits currently enjoyed by
married opposite-sex couples. 59 It reasoned that extension of the right to
marry to same-sex couples does not alter the institution of marriage or
state support of that institution in any way that deleteriously affects the
marriages of opposite-sex couples. 36 Therefore, it held that such
exclusion was not necessary to the cited state purpose."' Clearly, if
excluding same-sex partners from entering marriage does not serve the

decision. In particular, Proposition 8 contained no language, or even an inference, that it in any way
affected the continued legitimacy of the court's holding that the differences in the social meanings of
the terms "marriage" and "domestic partnership" in our society render these two statuses unequal,
despite the near parity in the rights, benefits, and obligations attendant to each. See CAL. CONST. art. I,
§ 7.5; In re Marriage Cases, 183 P.3d at 44o-43. Thus, this latter holding survives the decision, as does
the court's holding that classifications based on sexual orientation are suspect, and therefore must be
strictly scrutinized. See id. at 440-43.
355. See supra Part III.B.2.
356. See CAL. FAM. CODE § 2251(a) (West 2004).
357. See In re Marriage Cases, 183 P.3d at 401.
358. Id.
359. Id.
360. Id. The Massachusetts Supreme Judicial Court, in Goodridge v. Department of Public Health,
determined that the rationales offered by the Commonwealth of Massachusetts did not justify
exclusion of same-sex couples from marriage even under the less searching rational basis test. 798
N.E.2d 941, 96I (Mass. 2003).

361. In re MarriageCases, 183 P.3d at 401.
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state interest of protecting the rights and benefits of opposite-sex
married couples, state actions that have the effect of involuntarily
annulling or terminating legally valid marriages of i8,ooo couples, a
fortiori, do not serve this interest. Arguably, such state action seriously
undermines and weakens the institution of marriage for all married
persons by setting a precedent for the most extreme form of intervention
into marital relationships conceivable: forced termination of the
marriage. 6 '
CONCLUSION

In all fifty states, there is a strong public policy of recognizing
marriages that are valid at their inception. Core attributes of the
institution of marriage in American society include aspirations toward
the stability, endurance, and permanence of marriages. The state serves
as a third partner to each marriage, structuring the legal protections and
incidents of marriage in order to promote the achievement of those
aspirations. The constitutional protection of the marital relationship and
the vested property interests that result from the shared life contribute to
these goals. This state support for the intact marriage encourages spouses
to commit themselves to and invest in the relationship's future. In turn,
that commitment and those investments contribute substantially to the
benefits that flow from marriage to society, the parties, and the parties'
children. When marital partners make such investments, however, they
do so in reliance on the state's continued recognition of their
relationship. State withdrawal of legal recognition from marriages valid
at their inception could weaken marriage for all married persons.
The California Supreme Court, in Strauss v. Horton, asked the
parties to brief three questions. 36' In response to the first and second
questions presented, many of the parties and amici emphasized that the
implications of Strauss v. Horton extend well beyond the rights of samesex couples and their families. 364 Petitioners and Respondents express
362. In addition to the arguments regarding the constitutionality of retroactive application of
Proposition 8 set forth here, scholars have proposed other bases on which such application would be
unconstitutional. For example, Professor Laurence Tribe, writing after the Goodridge decision, but
before it was clear that Massachusetts would not reverse Goodridgewith a constitutional amendment,
opined:
If, as some have urged, the Massachusetts Constitution is amended in November 2oo6... to
rule out same-sex marriage ..... [retroactive application of] any such amendment ... would
amount to an involuntary annulment of a three-way contract among the spouses and the
state in violation of the Contracts Clause of Article I, Section so [of the Federal
Constitution].
Tribe, supra note 50, at 1946 n.2oi. For further development of the argument that retroactive
nullification of marriages valid at their inception would constitute a violation of the Contracts Clause,
see Strasser, ConstitutionalLimitations, supra note 133, at 284-95.
363. See supra notes 130-32 and accompanying text.
364. The three sets of Petitioners that joined the litigation subsequent to the initial filings make
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concerns that allowing Proposition 8 to stand will improperly empower a
bare majority of the voters to eliminate fundamental constitutional
rights, disadvantage a minority group that is entitled to heightened
protection, change the underlying principles guiding the state
constitution, and interfere with the balance implicit in the separation of
powers so basic to our constitutional system. 6 The ramifications of these
effects, they point out, would be felt by all Californians, not just same-sex
couples who wish to wed. In a similar vein, retroactive application of
Proposition 8 to undermine legal recognition of California's existing
same-sex marriages would have detrimental consequences for all
marriages in California. Such application of Proposition 8 would erode
Californians' trust that the state-the theoretical third partner in every
marriage-can be relied upon to uphold its commitment to, and
investment in, all of those marital relationships that it has created.

this point very clearly. Those Petitioners represent various minority and other groups that rely on state
constitutional protections to counter discrimination. They allege that if Proposition 8 invalidates the
court's holdings in In re Marriage Cases by limiting the reach of the equal protection clause, their
rights and interests are also at risk. See supra notes i I, 121 and accompanying text; see also Petitioners'
Answer to Briefs of Amici Curiae at 9-25, Strauss v. Horton, No. SI68047 (Cal. Jan. 21, 2009),
available at http://www.courtinfo.ca.gov/courts/supreme/highprofile/documents/straussresponse.pdf;
Respondents' Answer Brief, supra note i I, at 75-9o; Petitioners' Reply Brief, supra note 130, at 3-37;
AG's Response to Amicus Briefs, supra note 124, at 2-13.
365. See sources cited supra note 364.
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